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CHAIR’S REPORT

Dear Section Members,

I love this time of year. The leaves are turning,
the weather is finally starting to cool down, and
our busy schedules often get a much-needed
break due to the Holiday season. Fall is a time
for renewal, and also an opportunity to reflect
and prepare for the year ahead. If youre new to
the Section or a seasoned member, I invite you
to take advantage of the resources our Section
has to offer.

On a Quarterly basis, TESLAW releases TES-
LAW Tidbits, an up-to-date guide on our Industry!
This e-newsletter includes: a Member Spotlight high-
lighting one of our local members and information
on their practice; a Case Note on a timely decision affecting our Industry; and a
Practice Document to utilize in your practice and add to your forms library. If you're
new to the Entertainment realm, or would like to increase the visibility of your
Entertainment Practice, I highly suggest making a submission to our Editor-in-Chief
Erin Rodgers at erin@rodgersselvera.com.

Victoria Helling
Chair 2018-2019

On a semi-annual basis, TESLAW releases the Zexas Entertainment and Sports Law
Journal, our online Journal. I was actually first published in our Journal back in 2010
during my last year of Law School at Texas Wesleyan Law. What a wonderful oppor-
tunity for a graduating 3L! All submissions for our Journal can be sent to Joel Tim-
mer, Journal Editor at j.timmer@tcu.edu.

Further, our Section offers Networking and CLE Events throughout the year. First
up, is our 28th Annual Entertainment Law Institute in November. This is our largest
Event and kicks off with an Entertainment Law 101 Bootcamp on Wednesday,
November 7th at the AT&T Hotel and Conference Center in Austin, Texas. We
recently added this offering and it's been a big hit! This Bootcamp provides a high-
level overview of introductory legal issues for clients in music, film, and other cre-
ative industries. The Entertainment Law Institute runs from Thursday, November
8th to Friday, November 9th and provides you with 12.5 hours of CLE Credit,
including 1.25 hrs Ethics credit! Register here: teslaw.org/eli/. Our twins are actu-
ally due the same week of ELI so I will not be in attendance, but please say hello to
Council Members and our Vice Chair, Dena Weaver.

In March 2019 is our SXSW Mixer at the Iron Cactus in Austin, Texas. Stay tuned
for more details on this fun Networking Event.

Please feel free to reach out to me any time via email at
attorney.vhelling@gmail.com. I am grateful to serve as your Chair for the 2018-
2019 fiscal year! And I look forward to meeting each of you in the near future!

Sincerely,

Victoria Helling

Chair 2018-2019

Entertainment & Sports Law Section
State Bar of lexas
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EDITOR’S LETTER

Welcome to the Fall 2018 issue of the Texas Entertainment and Sports Law Journal. We are
pleased to have a variety of content tied to the 28th Entertainment Law Institute. The ELI
takes place November 8-9, 2018 at the AT&T Hotel and Conference Center at the
University of Texas at Austin.

In case you're not familiar with it, the ELI is an annual continuing legal education course
produced by TexasBarCLE and co-sponsored by the State Bar of Texas Entertainment and
Sports Law Section. Attendees can earn 12.5 hours MCLE Credit, including 1.25 hours
ethics credit.

The ELI consistently provides an outstanding faculty of highly-regarded practitioners and
industry insiders to keep entertainment lawyers up to date on the latest emerging trends,
issues and breaking developments in music, film, and digital media.

In this issue, you'll find an article on the newly enacted Music Modernization Act by ELI
panelist Christian Castle. You can also find additional details about the panels and speakers

Joel Timmer for this year’s ELIL
Editor
Texas Entertainment and Offered in conjunction with the ELI will be “Entertainment Law 1017, a crash course on
Sports Law Journal starter topics taking place the day before the start of the ELI on November 7. Participants

can earn 3 hours of MCLE credit. Course Director Amy Mitchell provides more detail on
the session later in this issue.

For more information, or to register for the Entertainment Law Institute, click here:

http://www.texasbarcle.com/CLE/AABuy0.asp?1ID=16734&sProductType=EV

For more information, or to register for Entertainment Law 101, click here:
http://www.texasbarcle.com/CLE/AABuy0.asp?1ID=16735&sProductType=EV

We hope to see you at one or both of these events!

This issue also contains a story not related to the ELI: a history of the Texas Film
Commission, which is nearly 50 years old!

Happy reading!

Joel Timmer
Editor

Submissions

The Texas Entertainment and Sports Law Journal publishes articles written by practitioners, law students, and others on a variety
entertainment and sports law topics. Articles should be practical and scholarly to an audience of Texas lawyers practicing sports
or entertainment law. Articles of varying lengths are considered, from one-to-two-page case summaries and other brief articles, to
lengthier articles engaged in in-depth analysis of entertainment and sports law issues. Endnotes must be concise, placed at the
end of the article, and in Harvard “Blue Book” or Texas Law Review “Green Book” form. Please submit articles for consideration
in Word or similar format, or direct any questions about potential article topics, to Journal Editor Joel Timmer at
j-timmer@tcu.edu.

Once an article is submitted, the Journal does not request any additional authorization from the author to publish the article.
Due to the number of submissions and the number of potential publications in the marketplace, it is nearly impossible to monitor
publication of submissions in other publications. It is up to the author to assure that we are notified should there be any restrictions
on our use of the article. This policy has been implemented to assure that our Journal does not violate any other publication’s
limitation on republication. The Journal does not restrict republication, and in fact encourages submission of an author’s article
to other publications prior to or after our election to publish. Obviously, the Journal will make the appropriate attribution where
an article is published with the permission of another publication, and request such attribution to the Journal, if we are the first
to publish an article.
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=Highlights of Managing Change Under the Music Modernization =

L] o o o 1
Act’'s Mechanical Licensing Collective
By Chris Castle’

The four-part “Orrin G. Hatch—Bob Goodlatte Music Modernization Act” (“MMA?”) has
now passed both the U.S. House of Representatives and the Senate.3 As of September 25,
2018, the Senate version of the bill passed the House of Representatives as the amended HR
1551 resolving differences and has been sent to the President for signature. Accordingly,

attorneys must prepare to advise clients about the many changes in their businesses and cre-
ative relationships that will be affected by the MMA.

This article is limited to managing change for clients affected by the MMA’s government-
mandated mechanical licensing collective in the MMA’s Title I. As I think you will see, far
from putting songwriters on a trajectory away from the government regulation that has
oppressed them for generations, the collective imposes an entirely new bureaucracy with
potentially significant costs that are not readily apparent.

The Structure of the MMA and the Coming Regulations

Two of the four parts of the MMA apply to sound recordings and
two parts to songs. The sound recording parts are well-known

Founder of Christian L. Castle, Attorneys in Austin ground. Title III essentially codifies current practices by SoundEx-
(christiancastle.com), Chris Castle is admitted in Texas change regarding a producer’s share of statutory performance roy-
and California. Chris divides his time between advising alties. Title II affords certain rights to digital public performance
creators in the music industry, representing innovative royalties for pre-1972 recordings that were the subject of The Tur-
music tech startups on music rights issues, and tles groundbreaking lawsuits against SiriusXM and Pandora
addressing public policy matters relating to copyright Media.4 While not accorded its own title, Sections 104 and 105
and artist rights. of Title I contain process reforms to the ASCAP and BMI consent

decrees similar to the Songwriter Equity Act of 2015.% These three
parts are largely self-executing following enactment.

The rest of Title I, however, mandates a limited blanket mechanical license to be administered by a newly created mechanical
licensing collective (required by statute to be a private non-profit business organization) often referred to as “the MLC” or in
the statute as “the collective.” Title I is extremely complex and comprises approximately 149 of the 186 pages of HR 1551, five
times longer than the entire 1909 Copyright Act.

And then there are regulations yet to come. The MMA mandates a host of Copyright Office regulations. That does not include
the regulations that the Copyright Royalty Judges (CRJs) may adopt to address administrative assessments.® (This rather flies
in the face of the current Presidential Executive Order on Reducing Regulation and Controlling Regulatory Costs applicable to
Executive Branch agencies.7)

The Promise of Higher Songwriter Income

The somewhat circular talking points for the MMA revolve around claims that “songwriters will make more money” and “the
services pay for everything” through an “administrative assessment” paid by blanket licensees to cover the costs of the collective.
The former is claimed to be implied by the latter, even though the blanket licensees clearly do not pay for “everything” and no
one knows today how much of the collective’s costs will be borne by the licensees together or individually. Songwriters have
been promised rising income due to the process reforms of the ASCAP and BMI consent decrees, the shift to the “willing
buyer/willing seller” rate standard, and cost shifting. We shall see.

The administrative assessment may result in a saving of some administrative costs on mechanical royalties—however, hidden
costs arise from compliance due to formalities. Failing to claim8 each song with the collective may cause unmatched revenues
to go into the “black box” (which has a contentious history). Anyone who has transferred ownership of a song catalog will
understand—and the collective applies to the entire global catalog of songs past and future from all languages and cultures.

Continued on page 5



www.christiancasle.com

Texas Entertainment and Sports Law Journal Fall 2018 — Volume 27 « No. 2

Highlights of Managing Change Under the Music Modernization Act’s

Mechanical Licensing Collective
Continued from page 4

The MMA’s consent decree reforms (such as changing the rate court from a single judge to the wheel system of random assign-
ment) may, with luck, result in higher performance royalties since the ASCAP and BMI rate courts have not gone well for song-
writers in the Internet era. However, the cases are still to be heard in the same courthouse, and the wheel turns 360 degrees—

so it’s possible that ASCAP and BMI could still be assigned the very judges they used an act of Congress to avoid. We shall see.

Any one of these talking points could be the subject of a lengthy article, so we will mostly leave them behind now and just focus
on the more practical aspects of the new mechanical licensing collective mandated by Title I. For full disclosure, I have been
critical of the MLC over the last year. While a few of my concerns were addressed in the legislation, I fear there are still loose
ends that may bedevil practitioners. Like any other major change in the law, compliance may be expensive and those compliance
costs will not be covered by anyone but the songwriter or publisher.

The Role of the Mechanical Licensing Collective

As part of the Title I mandate, the “authorities and functions” of the collective are many? but include these practical elements,
any one of which is easy to write but not to execute:

--administering the blanket compulsory license for “covered activities,” including claiming for unmatched royalties (the

“black box”);
--creating and prospectively updating a global rights databasel;

--receiving royalty payments from all blanket licensees and administering royalty payments to copyright owners or their
administrators;

--distributing “black box” or unmatched mechanical royalties on a market share basis (which is very similar to current
practices); and

--conducting royalty compliance examinations of all blanket licensees once a year for the billions and soon to be
trillions of streams in the prior three years (again, a very similar provision to the historical practice for physical goods).

Crucially, the collective and blanket license apply to all songs ever written or that ever will be written that are exploited in the
United States—not only US works. Unlike many collecting societies around the world, there is no “opr out,” except through vol-
untary licenses if one is offered by a blanket licensee outside of the statutory license.

We will review a selection of issues arising from Title I of interest to practitioners based on reactions to my discussions and lec-
tures.

Publishing Administrators

Let’s follow the money. It is likely that sums paid by the collective will be subject to an administration fee when received by a
publisher or administrator unless carved out. Carve outs will be unlikely given the new compliance work that the publisher or
administrator must undertake. Accounting systems are likely already programmed to deduct an admin fee from whatever rev-
enue is received, so changing that rule set may be like a mini-Y2K.

Reachback Safe Harbor

Title I's reachback safe harbor is earthshattering—and of questionable constitutional provenance. It eliminates the ability of
copyright owners—especially small copyright owners—to sue infringers like Spotify for statutory damages, attorneys’ fees, or
injunctions, for infringements arising before enactment of the MMA if the “digital music provider” takes the blanket license
after enactment of the MMA. Money damages are limited to payable royalties only. Given that Bluewater Music recently pre-
vailed over Spotify’s motion to dismiss in an individual statutory damages case,!! the infringement cases Spotify is already fight-
ing will likely result in settlements in excess of several hundred million.

Continued on page 17
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A History of the Texas Film Commission
By Joel Timmer

The Texas Film Commission promotes itself as “first stop for resources that serve the film,
television, commercial, animation, visual effects and video game industries of Texas.”! The
commission seeks to attract media productions to the state by facilitating and assisting pro-
ducers with their production needs, from scouting and securing locations, assisting with nec-
essary permitting, and providing information on production resources within the state. The
benefits to the state are increased business in the state, as productions could spend millions
of dollars in the state on the resources needed for production, as well as employment oppor-
tunities for residents, whether for crew, cast, or in other roles supporting a production.

Texas has had a state film commission since 1971. From its earliest days, the Texas Film Com-
mission had success in attracting film, television, and commercial production to the state, so
much so that Texas referred to itself as the “Third Coast of filmmaking,” after the West and
East Coasts. In the 1990s and 2000s, attracting productions to the state became more diffi-
cult as neighboring states began offering producers cash incentives to
lure them to come shoot in their states, something Texas would not
do until 2007. When Texas did finally begin offering incentives, it
was thanks in part to a strong desire to keep the NBC TV series Fri-
day Night Lights shooting in the state.

Joel Timmer is an Associate Professor in the
Department of Film, Television and Digital
Media at Texas Christian University in Fort
Worth. He is also Editor of the TESLAW
Journal. The commission and its incentive program, however, have seen con-
troversy over the past several years due to a provision that allows film
incentives to be denied to projects that have “inappropriate content”
or that portray “Texas or Texans in a negative way.”2 Three films have been denied incentives due to this provision, leading to
two court cases that upheld the commission’s authority to deny incentives on that basis. At the same time, the commission has
struggled to fund the incentive program, as Texas legislators have, in recent years, regularly sought to eliminate or slash funding
to the program. This Article traces these and other events in the history of the Texas Film Commission.

The Commission Is Founded

Films were made in Texas long before the Texas Film Commission came into existence: the recipient of the very first Academy
Award for Best Picture, Wings (1927), “was shot at Fort Sam Houston and around Bexar County;”3 John Wayne’s The Alamo
(1954) was filmed in Bracketville, where filmmakers built a replica of the iconic fort (which has since been used in other films) ;4
the epic Western Giant (1956), starring Elizabeth Taylor, Rock Hudson, and James Dean (in his final film role), was shot in
Marfa;> and Hud (1963), starring Paul Newman, was shot in the Panhandle town of Claude,® to name a few.

Texas Governor Preston Smith, himself a former Lubbock theater owner,” created the Texas Film Commission in 1971.8 Smith
is said to have been inspired, partly at least, by New Mexico’s success in luring big-budget pictures to the state following the cre-
ation of its film office.” Also instrumental was Smith staffer Warren Skaaren, who “wrote a proposal to start the Texas Film
Commission . . . [and] spearheaded the lobbying effort to put the bill through the state Legislalture.”10 Smith signed the Exec-
utive Order creating the Texas Film Commission on May 24, 1971.11 The commission, whose original purpose was to “encout-
age the development of the film-communication industry” in Texas, became part of the Office of the Governor.!2 Skaaren was
appointed its first Executive Director.!3

The commission started out as “a learn-as-you-go operation; Skaaren's first purchase with the $100,000 operating budget
bestowed by a skeptical Texas Legislature was a 35mm camera with which he could document the Texas terrain for curious pro-
ducers and location scouts.” Skaaren also traveled to Hollywood frequently to spread the word there about the benefits of film-
ing in Texas. The first film to be shot in Texas following the commission’s creation was director S.E Brownrigg’s 1971 film Don’t
Look in the Basement, which was shot in Tehuacana. This was followed by other, more prominent films, such as Peter Bog-
danovich’s The Last Picture Show, Sam Peckinpah’s The Getaway, and a young Stephen Spielberg’s The Sugarland Express.14

Continued on page 7.
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A History of the Texas Film Commission
Continued from page 7.

Skaaren left the commission in 1974, his four-year term having seen a “total of 39 major motion pictures and an unknown
number of commercial and television productions” shot in Texas.!> Prior to the commission’s founding, “the state averaged little
more than one production a year.”16 Skaaren stayed active in the film industry for the remainder of his career. He is credited
with “suggesting a title change for a little horror film called Leatherface to the more shock-tastic The Texas Chainsaw Mas-
sacre...”17 Skaaren also became a go-to script doctor: he rewrote the scripts for 7op Gun, Beverly Hills Cop 2, Beetlejuice and Bat-
man, films which collectively grossed more than a billion dollars.18

Taking over for Skaaren as Executive Director was one of his original hires to the film commission, Diane Booker, who served
in that role from 1974 to 1977. Booker was succeeded by Pat Wolfe, who served as Executive Director from 1977 to 1982. In
its first decade in existence, the commission assisted with the production of 114 theatrical and television movies in the state,

including films such as 7he Great Waldo Pepper and The Texas Chain Saw Massacre.?

Joel Smith led the commission from 1982 to 1986,20 during which time “122 major movies and television productions . . .
with combined budgets of more than $366 million” were made in the state. These included Academy Award winners Zerms of
Endearment, Places in the Heart, Tender Mercies, and The Trip to Bountiﬁt/.21 Texas™ claim to be the Third Coast of filmmaking
was given credibility at the 1984 Academy Awards, when two Texas-made films, Zerms of Endearment and Tender Mercies, cap-
tured seven of the top eight awards.22

Up until the mid-1980s, “the majority of incoming productions were scattered across the state's 267,000 square miles more or
less in accordance with the sort of terrain an incoming film might require.”23 If there was a center of Texas filmmaking during
this period, it was the Dallas-Fort Worth area, with its international airport, “an established crew of film professionals who had
hammered out a solid reputation over the years,” and “the largest motion picture production facility between the coasts” at the
time, the Studios at Las Colinas in Irving, home to 1983’s Silkwood and TV series Walker, Texas Ranger.24 However, in the mid-
80s, filmmaker focus began to shift to Austin, which had mainly hosted smaller, independent films in the 1970s.25 Austin
would see a boom in moviemaking in the coming years.

Dana Shelton served as Executive Director from 1986 to 1989.26 During her tenure, in 1987, the Texas Film Commission was
made part of the Texas Economic Development Commission,2” itself part of the Texas Department of Commerce.?8 Then in
1989, the commission was “split into two separate units: the Texas Film Commission and the Texas Music Office.”2? Shelton
left the commission in 1989,30 and was succeeded by Joe Dial.3! Dial was instrumental in securing “the application of the man-
ufacturer’s sales tax exemption to film productions. Previously, films shooting in Texas were taxed like anything else; Dial’s plan
resulted in another financial incentive to bring filmmakers to the state.”32

The year 1989 was the best ever up to that time for film and television production in the state: 32 projects were filmed in the
state with production budgets totaling $116.4 million, beating “1983, the previous record holder, which claimed 30 major pro-
ductions and budgets totaling $114.1 million.” Big sequels were given a great deal of credit for the record year: Zexasville, direc-
tor Peter Bogdanovich’s sequel to The Last Picture Show, a film which itself “helped put Texas on the map as a location,”
“accounted for about $55 million” of the total. Another sequel, Robocop 11, was filmed in Houston that year.33

Dial stepped down in 1990 and was replaced by Tom Copeland as interim director. Copeland “had by that time been with the
commission as long as anyone and was roundly regarded as the backbone of the operation....” Copeland only served for two
years before “incoming Governor Ann Richards, arriving with a Rolodex full of contacts and friends in Hollywood,” came in
and shook things up.34

Governor Ann Richards Goes to Hollywood

Governor Ann Richards took a strong interest in the film commission and its mission. In 1991, she brought the commission
back into the fold of the Governor’s Office, along with the Texas Music Office forming the Office of Music, Film, Television
and Multimedia.3> The commission “remains in the governor’s office to this day.”3¢ Richards also appointed California media
consultant Marlene S. Saritzky to lead the commission.3”7 A former director of the Hollywood Women’s Political Committee
with the ability to tap into “the many contacts she had developed during her time in Los Angeles,” Saritsky was more aggressive

Continued on page 21.
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2018 Entertainment Law Institute
Panel Descriptions and Speakers

Thursday, November 8

8:45am: Data Privacy and Information Security: What are the Obligations of the Law Firm?
Speaker: Claude E. Ducloux, Law Offices of Claude Ducloux, Austin

A significant part of Claude’s practice involves writing, teaching, lecturing and representation of clients, including lawyers in the
area of Legal Ethics and Professionalism. Claude also served as Chair of the Board of Trustees for the Texas Center of Legal Ethics
and Professionalism for two years.

Fun Fact: Claude has participated in the all lawyer singing group the “Bar & Grill Singers” since 1992, performing throughout
the country and benefiting pro bono causes.

00000000000 OCOCGCOGOGIOGIOSNOSOS
9:45am: Representing Arts and Entertainment Industry Non-Profit Organizations: Is a 501(c)(3) the Right Choice?
Speakers: Alissa McCain, Texas Accountants and Lawyers for the Arts, Austin

Alissa is an attorney and Executive Director for Texas Accountants and Lawyers for the Art, which offers pro bono legal and
accounting services to artists from all creative disciplines, including visual artists, musicians, actors, dancers, filmmakers and
writers. Over 600 attorneys and accountants volunteer their time each year.

Erin Rodgers, Rodgers Selvera, Houston

Erin has been practicing entertainment and nonprofit law in the Houston area since 2007. She has spoken at many entertainment
industry events and teaches copyright and business courses at the Art Institute of Houston.

Fun Fact: Erin is a classically trained clarinetist. She has also performed as a vocalist with Dave Brubeck and the Louisiana
Philharmonic Orchestra, and currently performs with Houston indie rock bands The Wheel Workers and Glass the Sky, among
others.

11:00am: Annual Roundup of Notable Entertainment Industry Court Rulings

Speaker: Stan Soocher, Editor-in-Chief, “Entertainment Law & Finance” and Associate Professor, Music & Entertainment Industry
Studies, University of Colorado Denver, Denver

Stan is a Professor of Music & Entertainment Industry Studies at the University of Colorado’s Denver Campus. He is also an
entertainment attorney and the long-time Editor-in-Chief of the monthly Entertainment Law & Finance.

Fun Fact: Stan authored the recently released book, Baby You're a Rich Man: Suing the Beatles for Fun & Profit. He is also a

drummer.

1:15pm: Drafting Terms of Service and Privacy Policies in the New Internet Era

This panel will explore common issues faced by companies seeking to operate online and engaging with consumers for the delivery
of rich media or by providing social media platform services. From Terms of Service and Privacy Policies to DMCA Safe Harbor
Protections, this panel discussion will provide an overview of the issues to consider and identify when advising clients, particularly
startups for whom speed to market is paramount and the resources for outside legal spend is modest.

Speaker: Gary R. Greenstein, Wilson Sonsini Goodrich & Rosati, Washington, DC

Gary is a partner in the Washington, D.C., office of Wilson Sonsini Goodrich & Rosati, where his practice focuses on intellectual
ylsap g p
property, licensing, and commercial transactions, with specialized expertise in the digital exploitation of intellectual property.

Continued on page 9
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2018 Entertainment Law Institute Panel

Descriptions and Speakers
Continued from page 8.

Fun Fact: Previously, Gary served as the first general counsel at SoundExchange, Inc., the sole entity designated by the Copyright
Royalty Board to collect and distribute statutory performance royalties for sound recordings.

2:15pm: The Art and Business of Influencers: How Influencers are Parlaying Their Content and Audiences into Media
and Branding Deals, and How Those Deals are Structured

Panelists will discuss how influencers are parlaying their content and audiences into media and branding deals. The panel will
also share insight into how deals are being structured, outline key opportunities and highlight pitfalls to avoid.

Speakers: Brian Brushwood, Comedian/Musician/Producer, Austin

Brian is a magician, podcaster, author, lecturer, and comedian. He performs his Bizarre Magic stage show across the United States
and is the author of six books.

Fun Fact: Brian is known for the series Scam School, a show where he teaches the audience entertaining tricks at bars, so they
can “scam” a free drink.

Jane Ko, Food & Travel Blogger, A Taste of Koko, Austin

Jane (more commonly known as Koko) is the blogger behind A Taste of Koko, Austin’s top food and travel blog featuring the
hottest restaurants and weekend getaways. She strives to guide her readers to the most delicious finds in the city through mouth-
watering food photography.

Fun Fact: A Taste of Koko is the official restaurant expert for Visit Austin TX. Koko also hosted the largest food crawl at SXSW
with 20,000 registered attendees.

Michele Martell, Martell Media House, Austin

Michele provides business strategy and implementation as an experienced legal, marketing, and business executive. She leads
digital marketing and social media programs for clients such as Ayla Networks, Echelon, and WindSpring.

Fun Fact: Michele has been part of the executive management teams for The Jim Henson Company, Cinedigm Entertainment,

and WWE.

3:45pm: A Content Creators Guide to Staying Out of the Courtroom

From defamation to business disparagement to violating a person’s right of publicity, creators have a lot to think about before
publishing content. This presentation will address how these causes of action are treated under both Texas and California law,
describe the weak elements of each claim, and provide tips as to how entertainment lawyers can help their clients stay out of the
courtroom in the first place.

Speaker: Brent Turman, Bell Nunnally & Martin, Dallas

Brent’s commercial litigation practice covers a variety of matters including business disputes, breach of contract, complex
arbitration, and intellectual property.

Fun Fact: Outside of the office, Brent produces short films and co-hosts Hilltop Hoops, the podcast for Southern Methodist
University Men’s basketball fans.
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Continued from page 9.

4:45pm: How to Talk to Clients About Fair Use
A practical guide to working with filmmakers and similar artists on their fair use evaluations in a way they can understand.

Speakers: Michael C. Donaldson, Donaldson + Callif, Beverly Hills

«>

Michael Donaldson is an entertainment attorney who has been dubbed the “legal Obi Wan Kenobi’ and fair use guru of the
documentary film set” by the American Bar Association. He has gained a national reputation as an expert on clearance- and
rights- related issues.

Fun Fact: Michael successfully negotiated with insurance companies to offer fair use riders on E&O insurance policies, which
has allowed many films to be made under the fair use doctrine.

Deena Kalai, Deena Kalai, PLLC, Austin

Deena Kalai is an intellectual property attorney and startup advisor with offices in both Austin and Manhattan. She represents
individuals and businesses engaged in entertainment, intellectual property and technology, including film, television, fashion,
literary publishing, and mobile/interactive media.

Friday, November 9

8:45am: Show Me the Money: YouTube Monetization Policies Explained

A review of YouTube’s monetization policies, the different streams of revenue available to creators, and suggestions about how to
meet the payment thresholds.

Speakers: Evan Bregman, Director of Programming, Rooster Teeth, Austin
Evan is a digital entertainment producer and executive with 10 years of experience in this still relatively-new field.

Fun Fact: Evan’s passion is the effect of new media and new communication methods on every part of our lives. He feels we are
all in the midst of learning a new language that uses rich media to communicate.

Gwendolyn Seale, Mike Tolleson & Associates, Austin

Along with working at Mike Tolleson and Associates, where she specializes in entertainment law, Gwendolyn helps some Texas-
based bands with booking shows and improving their social media accounts.

Fun Fact: Gwendolyn attended Austin College in Sherman, Texas for her undergraduate degree, where she played basketball for
two years.

00000000000 OCOCGCOGEOGIOSGNOSNOSNOS
9:45am: The Music Modernization Act: A Review of Key Provisions
Speaker: Terry Hart, VI Legal Policy and Copyright Counsel, Copyright Alliance, Washington, DC

Terry is VP, Legal Policy and Copyright Counsel at the Copyright Alliance, a DC-based nonprofit public policy and advocacy
organization representing the copyright interests of individual creators and organizations.

Fun Fact: Since 2010, Terry has blogged at Copyhype on copyright law, history, and policy. The blog was named one of the top
100 legal blogs by the American Bar Association in 2011.

Continued on page 11.
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11:00am: Music Publishing After the MMA: Valuations, Payments, and Collections
An attorney and music publisher discuss the impact and consequences of the MMA for music publishers and startups.
Speakers: Christian Castle, Christian L. Castle, Attorneys, Austin

Chris’ practice includes advising creators in the music industry, representing innovative music tech startups on music rights issues,
and addressing public policy matters relating to copyright and artist rights.

Fun Fact: Chris was recently involved in negotiating music rights for episodic virtual reality programming. He also wrote an
article on the Music Modernization Act that appears in this issue of the TESLAW Journal.

Richard Perna, Song Research o Recovery Services, Austin

Richard has spent four decades in the world of music, serving in a variety of roles, from administrator, to song-plugger, to licensing
agent, to auditor, to aggregator to CEO.

Fun Fact: During his career as a music publisher, Richard negotiated, signed or acquired, the ownership, or administration rights,
to copyrights written and/or recorded by numerous artists, including The Oak Ridge Boys, The Statler Brothers, Leon Russell,
The Bellamy Brothers, ZZ Top, Roy Orbison, Warren Zevon, The Ramones, and Taylor Swift.

00000000000 OCOCGCOGFOGNOSGNOSNOSOS
1:15pm: Every Lawyer’s Crazy ‘Bout a Sharp Dressed Legal Issue: An Introduction and Update to Fashion Law

The basics of fashion law will be presented, including the application of US and international intellectual property law, as well
as unique transactional, litigation, and client considerations.

Speaker: Lawrence A. Waks, Wilson Elser Moskowitz Edelman Dicker, Dallas

Larry’s IP-based practice model relies on a balance of litigation and transactional work directed toward media and entertainment,
food & beverage, consumer products, technology, fashion, and publishing.

Fun Fact: Larry led a six-attorney team that represented the owners of Casamigos (actor George Clooney, entertainment industr
y y p g g Y y
giant Rande Gerber and real-estate tycoon Mike Meldman) in the sale of their famous tequila brand.

00000000000 OCOCGCOGOGNOGIOSNOSNOIS
2:15pm: Streaming Services & Showrunners: Selling Scripted and Non-Scripted Content to Netflix, Amazon, and Hulu

The Streaming content services such as Netflix, Amazon, Hulu, iTunes and others have expanded their reach into financing
original content. John Sloss, attorney and Executive Producer will discuss the current opportunities and nature of the deals.

Speaker: John Sloss, Managing Partner, Sloss Eckhouse LawCo; President, Cinetic Media, New York

John is a partner in Sloss Eckhouse LawCo. and a principal at media advisory firm Cinetic. Through Cinetic, he produces motion
pictures and television, provides various content sales and corporate advisory services, and presides over a rapidly growing talent
management division.

Fun Fact: Among the films John has produced are Richard Linklater’s Boyhood, Last Flag Flying, and the “Before” Series, Todd
Haynes’s Wonderstruck and Iim Not There, Errol Morriss The Fog of War, and Kimberly Peirce’s Boys Dont Cry.
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“Entertainment Law 101” CLE program
by Amy E. Mitchell

Thanks to the strong attendance at the inaugural ELI 101 (aka “Entertainment Law Boot-
camp”), I am thrilled to return as course director for a second year. This year, we are taking
a deeper dive into music law issues.

We are excited to welcome new ELI 101 speakers Gretchen McCord and Buck McKin-
ney, who will be providing an overview of intellectual property strategies for creative
clients and a practical overview of legal issues in music licensing, respectively. Back by pop-
ular demand is Adam Mandell, who will be providing common terms and strategies for
negotiating music publishing agreements.

Attorneys who are looking to launch or grow an entertainment practice are encouraged to
attend this “bonus” half-day CLE program. ELI 101 also aims to help newer entertain-
ment attorneys learn some basics in order to get more out of the main ELI program.

Amy E. Mitchell

More on this year’s run of show...
00 0000006006000 0O06OCOCGOGNCS
Copyright, Trademark, or Both? Maximizing IP Protection for Creative Clients

Scripts and manuscripts, titles, band names, music, films, company names, logos... Entertainment lawyers must be prepared to
help their clients protect a wide range of intellectual property. Learn how to maximize your client’s protection through strategic
use of copyright and trademark law. Discussion will include the types of protection appropriate for different situations, how to
get started, and common pitfalls to avoid.

Speaker: Gretchen McCord: Gretchen left big law in 2010 to launch her own law practice and currently works with small, often
family-owned, businesses, solo entrepreneurs, individual creators, educational institutions, and non-profits. Her practice focuses
on copyright, trademark, and general contract law, risk assessment, licensing, establishing compliance policies and procedures,
employment, independent contractor and consulting services agreements, “Master” services agreements, publishing agreements,
endorsement agreements, right of publicity licenses, and website terms of use/services.

00 0000006006000 0OC0OCGOCGONSS
Sign That Tune: Common Terms & Strategies for Negotiating Music Publishing Agreements

Beginning entertainment attorneys will be introduced to typical provisions in a music publishing agreement, with common-
sense explanations, as well as tips and strategies for improving a client’s position in a deal. A basic understanding of music copy-
rights would be helpful to getting the most out of this presentation.

Speaker: Adam Mandell: Adam is an attorney at Miller White Zelano & Branigan. Adam excels at guiding clients in protecting
new technologies that don’t fit into traditional forms of intellectual property. This includes successful protection of computer
programs, websites, graphical user interfaces, product designs, and packaging. In addition, he advises clients on global protec-
tion of brands online; assists clients in trademark clearance, prosecution, maintenance, enforcement and licensing; has signifi-
cant experience with internet infringement matters on search engines, e-commerce, and social media; litigates commercial
actions including copyright and trademark infringement; and conducts music-business deals.

00 0000006006000 0O0OC0OCGOCCGS
Creating the Soundtrack of Our Lives: A Practical Overview of Music Licensing

Music is often called the “soundtrack of our lives,” and for good reason: we encounter it at almost every turn — from the music
we intentionally consume (packaged music, radio, streaming), to the music enhancing other products we consume (film, TV),
to the music we share with our friends (Facebook and YouTube), to the music we can’t seem to escape (commercials, elevators
and on-hold music). For the purveyors of these products and services, consent is almost always required. Understanding the

Continued on page 13.
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“Entertainment Law 101” CLE program
Continued from page 12.

types of licenses involved, and the administrators from whom they must be acquired, can be a challenging task, even for an
experienced music attorney. This session will address common music licensing scenarios, with practical tips for locating rights
owners and administrators, and securing the necessary permissions for your clients.

Speaker: Buck McKinney: As an entertainment lawyer, professor, concert promoter and professional musician, Buck McKinney
has over twenty-five years” experience in the music business. McKinney’s current law practice focuses on entertainment matters
and litigation with an emphasis on the music industry. His clients include recording artists, independent labels, publishers, con-
cert promoters, film producers and authors. McKinney previously served as co-owner and operator of Houston live music venue
and concert production company Rockefellers, where McKinney and his business partners produced over 340 concerts by artists
including Dave Matthews, Dixie Chicks, Pat Metheny, Buddy Guy and Joe Sartriani.

|

TESLAW

[] The Texas Entertainment and Sports Law Section is a great way to

J network and commiserate. Members receive the Journal, access to the

TESLAW listserve, invites to Section events and of course the right to purchase a Rock-

Star Attorney t-shirt! Plus, TESLAW is always looking for those who want to be involved and
become Section leaders.

To Join TESLAW go to www.texasbar.com, click on “About Texas Bar,” then “Sections and Divisions,” then
“Sections,” or just click on this link:
https://www.texasbar.com/AM/Template.cfm?Section=Find_Sections_and_Divisions&Template=/CM
/HTMLDisplay.cfm&ContentID=34811

If this method does not work, please call the State Bar Sections Department at 1-800-204-2222 (ext. 1420) or
512-427-4105, or email sections@texasbar.com.
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Compiled by ALI GHAZA

Entertainment Bibliography:

Copyright

Alan J. Gocha, A Modern System for Resolving Online Copyright Infringement Disputes: Administrative Rulemaking and Adjudica-
tion, a One-Stop Fix to the Digital Millennium Copyright Act, 58 IDEA: J. FRANKLIN PIERCE FOR INTELL. PROP. 131
(2018).

Danielle Mobley, Déja Vi or Copyright Infringement? Why Melania Trump Infringed on Michelle Obamas Copyrighted Speech
Through Subconscious Copying, 17 J. MARSHALL REV. INTELL. PROP. L. 360 (2018).

Lidia Mowad, Copyright Act: The LAX Copyright in Live Performances’ Last Writ, 68 CASE W. RES. L. REV. 1303 (2018).
Music

Becca E. Davis, Moral Rights for Musical Compositions in the United States: Its Not Just Fair, Its an Obligation, 40 HASTINGS
COMM. & ENT. L.J. 69 (2018).

Gary Warren Hunt IlI, Marching to the Beat of the EU’s Drum: Refining the Collective Management of Music Rights in the United
States to Facilitate the Growth of Interactive Streaming, 25 IND. J. GLOBAL LEGAL STUD. 755 (2018).

Lindsey Gold, Music Videos: The Gray Area in First Amendment Protected Speech and the Resulting Trademark Consequences, 2018
CARDOZO L. REV. 13 (2018).

Tyler B. Burns, And They Sayin’ Its Because of the Internet: Applying the De Minimis Exception to Digital Sound Sampling in the
Wake of VMG Salsoul, LLC v. Ciccone, 10 DREXEL L. REV. 445 (2018).

Photography
Nicole A. Heise, Reclaiming the Right of Publicity in the Internet Age, 12 CHARLESTON L. REV. 353 (2018).
Television

Aislinn M. Koch, Spoiler Alert!: How Posting Predictive Spoilers About Television Shows on the Internet is Copyright Infringement,
42 SETON HALL LEGIS. J. 457 (2018).

Batia M. Zareh, Dr. Strange Geo-Blocking Love or: How the E.U. Learned ro Stop Worrying About Cultural Integration and Love
the TV Trade Barrier, 41 COLUM. J.L. & ARTS 225 (2018).

Mathews, Sports Broadcasting Blackouts: A Harbinger of Change in a Rapidly Evolving Media Landscape?, 18 HOUS. BUS. &
TAX. L.J. 202 (2018).

Video Games

Aaron D. Lovaas, Esports: A Whole Different Ball Game, 26 AUG NEV. LAW. 26 (2018).

Continued on page 15.
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Dean Anderson, How Blockchain Will Revolutionize the Video Game Industry, 30 NO. 7 INTELL. PROP. & TECH. L.J. 17
(2018).

Nathaniel Ng, New Castles with Familiar Bricks — Balancing Copyrights, Spiritual Successor Video Games, and Competition, 58 J.
FRANKLIN PIERCE FOR INTELL. PROP. 337 (2018).

Visual Art
Herbert 1. Lazerow, Holocaust Art Disputes: The Holocaust Expropriated Art Recovery Act of 2016, 51 INT’L LAW. 195 (2018).

Kelly Oeltjenbruns, Legal Defiance: Government-Sanctioned Graffiti Walls and the First Amendment, 95 WASH. U. L. REV. 1479
(2018).

Wendy Rima, 7he Human Body: The Canvas for Tattoos; The Public Workplace: An Exhibit for a New Form of Art?, 66 DRAKE
L. REV. 705 (2018).

Sports Bibliography
Amateur Sports

Adam Epstein and Kathryn Kisska-Schulze, The Claim Game: Analyzing the lax Implications of Student-Athlete Insurance Policy
Payouts, 25 JEFFREY S. MOORAD SPORTS L.J. 231 (2018).

Dionne L. Koller, A Twenty-First-Century Olympic and Amateur Sports Act, 20 VAND. J. ENT. & TECH. L. 1027 (2018).

Goldburn P. Maynard Jr., Theyre Watching You: How the NCAA Infringes on the Freedom of Families, 2018 WIS. L. REV. FOR-
WARD 1 (2018).

Professional Sports

Adam M. Finkel, The NFL as a Workplace: The Prospect of Applying Occupational Health and Safety Law to Protect NFL Workers,
60 ARIZ. L. REV. 291 (2018).

Brendan H. Ewing, MLS Promotion! Can MLSS Single Entity Status Protect it From “Pro/Rel”?, 25 JEFFREY S. MOORAD
SPORTS L.]. 359 (2018).

Bria L. Davis, “Put Me in Coach!” Recognizing NBA Players’ Need for Legal Protection as Stakeholders in the League and Increased
Participation in Governance, 43 J. CORP. L. 939 (2018).

Krausz, Murphey v. NCAA—A Road Map to Cannabis Federalism Issues?, 90 AUG N.Y. ST. B.]. 24 (2018).

Patrick C. Coyne, A Huge Win for Equal Pay: Women’s National Teams Grab Their Biggest Victories Yet in Recent Contract Disputes,
25 JEFFREY S. MOORAD SPORTS L.J. 315 (2018).

Continued on page 16.
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Scott Lachman, The Houston Golden Knights? How Nevada’s Eminent Domain Law and Legislation May Save Vegas from the Ulti-
mate Sports Crime, 26 AUG NEV. LAW. 30 (2018).

Ursula Peterson, Judge, Jury, and Executioner: Roger Goodell and the Power to Punish, 38 LOY. L.A. ENT. L. REV. 117 (2018).

Fantasy Sports & Betting

Christopher Polisano, Betting Against PASPA: Why the Federal Restrictions on Sports Gambling are Unconstitutional and How They
Hurt the States, 25 JEFFREY S. MOORAD SPORTS L.J. 453 (2018).

Matthew H. Hambrick, Is the Recent Trend of States Legalizing Daily Fantasy Sports in an Effort to Raise Revenue a “Safe Play” to
Make Money or Simply a “Hail Mary™?, 48 CUMB. L. REV. 243 (2018).

Nicholas R. Pierce, Supreme Court Strikes Down PASPA, 56 AUG HOUS. LAW. 36 (2018).

Robert Shawhan, Legalizing Federal Sports Gambling Laws: You Got to Know When to Hold'em, 40 HASTINGS COMM. &
ENT. L.J. 41 (2018).

Sean Peter Doran, Bets on the Horizon: Mississippis Latest Push Toward Legal Sports Betting Through Loose Daily Fantasy Sports
Legislation, 87 MISS. L.J. SUPRA 67 (2018).

Torts

Joshua D. Winneker and Sam C. Ehrlich, Shake it Off: Potential Civil Liability of Handshake Lines, 24 WIDENER L. REV. 131
(2018).

Sam C. Ehrlich, Gratuitous Promises: Overseeing Athletic Organizations and the Duty to Care, 25 JEFFREY S. MOORAD
SPORTS L.J. 1 (2018).

Intellectual Property

Sarah Murphy, Bring Your Own Trademark: Compensating College Football Players Through Trademark Royalties, 2018 B.C.
INTELL. PROP. & TECH. E 1 (2018).

CAVEAT

Articles appearing in the Journal are selected for content and subject matter. Readers should assure
themselves that the material contained in the articles is current and applicable to their needs. Neither
the Section nor the Journal Staff warrant the material to be accurate or current. Readers should verify
statements and information before relying on them. If you become aware of inaccuracies, new legislation,
or changes in the law as used, please contact the Journal Editor. The material appearing in the Journal

is not a substitute for competent independent legal advice.

16




Texas Entertainment and Sports Law Journal Fall 2018 — Volume 27 « No. 2

Highlights of Managing Change Under the Music Modernization Act’s

Mechanical Licensing Collective
Continued from page 5

To reiterate—the reachback safe harbor bars claims for infringement lawsuits filed after January 1, 2018 even if the claim arose
before that date and is still within the statute of limitations. An example would be Spotify class action participants who had claims
outside of the class settlement. Again, the reachback safe harbor precedes the enactment of the MMA.

Realize that the MMA was initially introduced on December 21, 2017—eleven days before the proposed reachback period com-
menced. A public copy of the bill was not available until after the reachback nominally started.

None of the messaging about the bill addresses the reachback—but it is why!? Wixen Music Publishing sued Spotify!3 on
December 29, 2017. As Robert Levine noted in Billboard, “A bill that restricts lawsuits after January 1, 2018 should not have
been introduced just before Christmas. ...”14

After enactment, new infringement lawsuits like the Spotify class actions will be much harder to bring. However, there are cer-
tain predicates in the MMA that condition the availability of the safe harbor, and are deserving of greater attention beyond the
scope of this article.

Vendors to the MLC

If your client is a vendor to the MLC, realize that in the unlikely event the entity once designated as the MLC by the Register
is found to be wanting in a future review, the Register may appoint a new MLC. In that case, the Register may “transfer...licens-
es, funds, records, data, and administrative responsibilities from the existing mechanical licensing collective to the new entity.”
Any intellectual property of the vendor should be clearly delineated to avoid the government deciding that it should be unex-
pectedly taken and transferred to a new entity, or mandate the assignment of the vendor’s contract to that new entity, apparently
without compensation to the vendor.

Will the Mechanical Licensing Collective Become Duplicative?

ASCAP and BMI already license the song performance right for the same songs, to the same anticipated blanket licensees, for
the same performances under antitrust supervision of the government. The collective will license the corresponding “streaming
mechanical” for the same work, but gets an antitrust exemption.

Why aren’t the performing rights organizations (PROs) offering a one-stop license for all rights as in other jurisdictions? The
government prohibits at least ASCAP doing so under the 77-year-old consent decree. So the MLC gets an antitrust exemption
on streaming mechanicals, but government supervision controls the performance side of the identical transmission.

This is even more Kafka-esque because the new head of the government antitrust division is reviewing!> the ASCAP and BMI
consent decrees to possibly end them. This did not sit well with broadcasters or Senator Richard Blumenthal, and the MMA
now requires that the Antitrust Division brief Congress on any proposed changes—not on all of the 1300 consent decrees the
DOJ is reviewing, just the ones applicable to songwriters. But clearly, if songwriters are freed from the consent decrees, a single
license for covered activities is much more practical.

Selected Elements of Title I
Following is analysis of a few important elements of Title I:

Designation of MLC: The Register designates the MLC—but—may only select a nonprofit created by copyright owners that
“is endorsed by and enjoys substantial support from musical works copyright owners that together represent the greatest percentage
of the licensor market for uses of such works in covered activities, as measured over the preceding 3 full calendar years,” that can
demonstrate to the Register that it has the ability to do the work.16

MLC Business Plan and Budget: No one has provided a business plan or a budget for the collective. When asked directly by
Chairman Grassley in the Senate Judiciary Committee, the head of the Digital Media Association could not provide a cost and
instead relied on estimates from the Congressional Budget Office of between $20 million and $30 million annually.

Continued on page 18
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Mechanical Licensing Collective
Continued from page 17.

He did not answer the Chairman’s question with estimates from the DMA companies (Apple, Amazon, Google, Spotify) but
said, “it’s difficult to know what the cost of operating the collective will be.”

If a client asks how much the collective will cost or how it is to be run, the answer appears to be no one knows for the moment.

Initial Administrative Assessment: Realize that the MLC must render statements under the MMA following “the license avail-
ability date,” which is the January 1 following the date that is two years from enactment. Obviously, the MLC will need to have
the systems to meet the accounting deadline. That implies that the MLC’s costs are substantially front-loaded, and it needs to
start building or contracting for those systems immediately in order to timely render statements in the future.

We are told that the blanket licensees pay for the MLC’s costs, and indeed they may eventually do so. But the initial adminis-
trative assessment!” is to be “effective as of the license availability date.”

Accordingly, the blanket licensees will not pay the initial assessment to the MLC for two years after enactment under the Con-
gressional Budget Office’s interpretation.

Given the timing of the MMA’s passage and that the CRJ’s are not required to even notice the assessment process until nine
months after enactment, it appears certain that the assessment would not be paid during the crucial startup period of the MLC’s
operations. And of course, the administrative assessment can be appealed to the Court of Appeals for District of Columbia Cir-
cuit.!8 Any appeal could further delay payment of any assessment.

If clients ask how the MLC will pay its startup costs (or pay vendors), the answer is unknown.

Black Box: Unclaimed and unmatched royalties are held for three years and then allocated to copyright owners based on market
share.!? This has been a major point of contention for independent songwriters. It is also relevant for the payment of assess-
ments, and especially the initial administrative assessment, because of this clause:

INTERIM APPLICATION OF ACCRUED ROYALTIES.—

In the event that the administrative assessment, together with any funding from voluntary contributions...is
inadequate to cover current collective total costs, the collective, with approval of its board of directors, may
apply unclaimed accrued royalties on an interim basis to defray such costs, subject to future reimbursement
of such royalties from future collections of the assessment.20

The MMA does not require the initial administrative assessment to be paid in time to cover the MLC’s startup costs. It seems
quite likely that to cover these pre-assessment costs, the collective may invade any black box money it collects. Amounts deduct-
ed may be replenished in future assessments, if permitted by the CRJs.

Digital Licensee Coordinator: The Digital Licensee Coordinator (‘DLC”)2! is appointed to represent the blanket licensees by
the Register, relying on mirror language for appointment of the MLC, except that the companies involved are Amazon, Apple,
Google and Spotify, some of the largest in commercial history, unlike the music publishers. This raises competition concerns
and conflicts of interest because the DLC also allocates the assessment among the blanket licensees and can charge membership fees.
Little discussed is the effect on startups of the DLC assessment structure and control.  What if startups cannot afford their
assessment? Are they denied the blanket? If startup clients ask these questions, there is no answer at present.22

Rate Standard: A new government-mandated rate standard is intended to result in higher royalties for songwriters (called “will-
ing buyer/willing seller”). However, blanket licensees may be able to request that the CRJs give a reduction in royalty rates
under this new standard based on the CRJs’ assessment of the operating costs for the MLC. We'll see.

Governance: The MLC’s board?3 is to comprise 14 voting members made up of 10 publishers and 4 “professional songwriters.”
Other inferior boards, e.g., for dispute resolution, have more songwriters. The European Songwriter & Composers Alliance has

criticized the structure as out of step with industry practice of at least equal representation of songwriters.24

Continued on page 19.
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Continued from page 18.

Nonvoting Board Members: The DLC appears to have a nonvoting board membership.2> Note that this means that the DLC
will likely have a right to information and to attend board meetings. This may have an affect on attorney-client information,
litigation, or royalty setting strategy.

Claiming/Registration: It is unclear how song metadata gets into the new global rights database as a practical matter, but that
process formality appears to be the collective’s responsibility. Even if the MLC doesn’t charge for registration, there will still be
a compliance transaction cost on copyright owners to register metadata and splits with the collective and then confirm it was
properly ingested.

It is important to note that both publishers and labels are required to deliver song and sound recording ownership data to the
collective in considerable detail. Compliance costs borne by record companies large and small should be reimbursed as a cost
of the collective included in an assessment, but currently is not. It may be possible to correct this oversight in regulations.

Voluntary Licenses: Services and copyright owners may enter voluntary licenses2 outside of the MLC (voluntary license pay-
ments likely won't get black boxed). These voluntary licenses presumably include catalog licenses as well as modified compulsory
licenses (such as the typical HFA license) whenever made. Voluntary licenses suggest that the MLC will only administer songs
that are subject to the blanket. However, since there is no opt out, digital music providers could refuse to renew a catalog license
and then take that catalog under the blanket without paying a minimum guarantee.

Accountings: Payment obligations of digital music providers are clearly spelled out?” more or less consistent with current prac-
tice, but payment obligations of the MLC to copyright owners are not specified,2® other than black box.2?

Audits: Only the MLC may audit the blanket licensees.3? Only copyright owners may audit the MLC.3! However, audits must
be conducted by certified public accountants and those auditors are obligated to look for overpayments—which probably vio-
lates a CPA’s duty of loyalty. As Warner Music Group’s Ron Wilcox testified to the CR]Js, “Because royalty audits require exten-
sive technical and industry-specific expertise, in WMG’s experience a CPA certification is not generally a requirement for con-

ducting such audits. To my knowledge, some of the most experienced and knowledgeable royalty auditors in the music industry
are not CPAs.”32

It is also important to note that the collective may only audit once a year for the prior three years. Given that there will be bil-
lions of transactions subject to audit (and eventually trillions in a three year period), it is unlikely that CPAs will be conducting
census level audits. Projections and lump sum payments are likely, and lump sum payments tend to be distributed in the old-
school method of market share distributions.

Conclusion

Not to be cynical, but if you are struggling to find what is “modern” about the “Music Modernization Act,” you are not alone.

ENDNOTES

Copyright 2018 Christian L. Castle. All rights reserved. Portions of this article first appeared as “A Skeptical Look At The Music Modernization Act” in the June 2018 issue of The Works, the
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than previous directors had been in selling producers on the benefits of filming in Texas. Her “tenure did indeed see a host of
big-budget, profitable films arrive in state, among them Rush, Flesh and Bone, What's Eating Gilbert Grape, and Apollo 13.”38

Richards herself was more active than previous governors in supporting the commission’s mission. She made a number of trips
to Hollywood, where she met “with film studio executives and industry officials, encouraging them to do more work in
Texas.”3? In September 1991, Richards held an outdoor reception for more than 300 filmmakers at the Academy of Television
Arts and Sciences: “As movie spotlights crisscrossed the Hollywood sky, Richards evoked the legendary Mae West: “We want
you to come up and see us sometime.””40 As part of her pitch, Richards highlighted “the Texas film industry’s abilities: enough
trained crews to shoot nine features simultaneously and a variety of locales.”#!

Richards was accused of using “the commission for political ends, as a convenient excuse to make a half-dozen fund-raising trips
out to Los Angeles.”42 Regardless, filmmaking boomed in the state during Richards term, with Texas enjoying “one record year
of film production after another” from 1992 to 1994.43 Production in the state grew “from $118 million in 1991 to $189 mil-
lion in 1994.744 Recognizing that anything that would save producers money could help attract them to the state, Richards in
1994 helped secure a new sales tax exemption, which allowed “many items used during production to be listed as tax exempt.”4>

With the end of Richards’ reign as Governor came the end of Saritzky’s as the commission’s Executive Director; she was fired
when George W. Bush took over as Governor. Tom Copeland was again appointed as interim director,46 and then Executive
Director of the commission in 1995.47

Friday Night Lights and the Creation of an Incentive Program

Governor Smith’s creation of the commission had paid off. By 1998, a Texas Department of Economic Development study
found that Texas was “the nation’s third-largest film producer,” employing some 6,500 people.48 In the ten-year period from
1988 to 1998, “the gross budgets of all major film projects shot at least partially in Texas totaled more than $1.9 billion.” With
about half of a film’s gross budget normally staying in the state, this resulted in “a total impact on the Texas economy for that
10-year period of almost $1 billion.”49 As a result, Texas lagged “behind only California and New York in the number of films
produced each year.”>0 Texas had another reason to dub itself the Third Coast of filmmaking.>!

By the late 1990s, however, Texas was facing increased competition from other states and Canada, which had recognized the
benefits of attracting film production and begun trying to lure producers to their locales “with tax breaks and cash subsidies.”>2
As a result, production within the state began to fall off, going from a high of “67 projects worth $331 million” in 1995,%3 to
only about 33 projects worth $194.5 million in 1999.54

The year 2000 saw a rebound, with Austin hosting productions such as Sandra Bullock’s Miss Congeniality, and Robert
Rodriguez’s Spy Kids, and Amarillo serving “as the location for scenes from both Billy Bob Thornton’s Waking Up in Reno and
Tom Hanks’ . . . Cast Away.”5> 2003 was a strong year as well, with projects shot in the state having combined budgets of $229
million. The biggest part of that was due to 7he Alamo, with “its record budget for a Texas film” of about $90 million.>6

But by 2004, Texas was seeing increasing competition from Louisiana and New Mexico, with inquiries to the Texas Film Com-
mission falling off by 25% during this period.>” Both of those states had the advantage of being able to offer filmmakers finan-
cial incentives. “New Mexico offer[ed] loans and actually invest[ed] state funds in films, while Louisiana [gave] state income tax
credits.”>8 Texas was able to offer sales tax exemptions to producers, but otherwise did not have an incentive program.>? In
2005, the Texas legislature “passed a motion picture incentive bill . . . but it wasn't funded because the state budget was already
approved.”®0 Thus, Texas continued to be at a disadvantage compared to New Mexico and Louisiana.

In 2007, the commission estimated that this disadvantage had resulted in “more than $704 million in production budgets and
4,500 jobs” going to other states since 2003. Texas production spending had risen “from $154 million in 2002 to $291 million
in 2004 before dropping to $221 million in 2005....” In New Mexico, production spending was $8 million in 2002 before the
state offered incentives, growing to $428 million in 2006 with the incentives. Louisiana had attracted $20 million in production
spending in 2002 before offering incentives, growing to $620 million in 2006 with incentives.601

Continued on page 22.
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Governor Rick Perry responded in 2007 by proposing “a $20 million incentive plan . . . designed to lure production companies
to Texas with cash grants.”02 The legislature would approve and fund an incentive program this time around, thanks, at least
in part, to the TV series Friday Night Lights.

By 2007, “Friday Night Lights, NBC’s highly acclaimed drama series created by filmmaker Peter Berg and based on H.G. ‘Buzz’
Bissinger's book about high school football in Odessa, ha[d] been shooting in Central Texas for more than a year.” It was esti-
mated that “Friday Night Lights infuse[d] the local economy with about $1.5 million per episode,” with that money spent on
“local salaries, housing rentals, set construction, catering and myriad goods and services the production requires.” Over the
course of a season, that meant a total economic impact of about $33 million. However, other states, wanting those benefits for
themselves, began “aggressively courting the production, hoping to steal the series and the $1.5 million per episode it brings to
Austin.” The show’s producers observed that they could save about $100,000 per episode by moving the show to a state that
offered financial incentives, such as Louisiana or New Mexico, both of which were courting the show.03

This helped motivate legislative leaders in 2007 to expedite the approval of financial incentives for filmmakers. Texas’ newly cre-
ated Moving Image Incentive Program offered grants for the production of films, television programs, commercials, and video
games “equal to 5 percent of in-state spending. Projects made in under-used areas of Texas are eligible for grants equal to 6.25
percent of local spending.”64

Texas was successful in keeping Friday Night Lights in the state. By 2010, it was estimated that the series had “spent $75 million
in Texas alone and provided an average of 175 crew jobs a year, not counting extras. More than 90 percent of those jobs went
to local crew members, and 96 percent of the show’s talent hires [were] local.”®> Nevertheless, many in the Texas film industry
warned that the state’s incentive program “falls alarmingly short compared with the programs [offered by other states].”06 That
fact, and a unique content restriction contained in the Texas incentive program, would cause issues for the commission in the
years to come.

Lawmakers Direct the Commission to Consider Film Content

In considering the approval of the Texas incentive program, the Texas Senate Finance Committee had concerns about the con-
tent of films supported by the program, particularly projects that depicted Texas in a negative light.®” This concern can be traced
to the Texas-filmed Glory Road, a 2006 sports drama telling “the inspirational tale of the [1966] Texas Western Miners, the first
all-black college basketball team to win a national championship.”¢8

Glory Road was based on actual events, but took some license in portraying those events. The scene that caused the most concern
involved “a racially charged incident” during a college basketball game. In the film, the game was depicted as being between the
University of Texas at El Paso (UTEP) (formerly Texas Western University) and Texas A&M Commerce (formerly East Texas
State University), when in actuality Texas Western had played a school from Kentucky, not Texas A&M. The scene depicts that
white A&M team “throwing epitaphs disparaging the black players”®? on the UTEP team, and A&M fans are depicted as being
“racist.””9 Having not been involved in the incident, Texas A&M objected to its being “disparaged” in this manner.”! As a result
of this controversy, State Senate Finance Committee Chairman Steve Ogden, in whose district Texas A&M Commerce was
located,”2 added a provision to the incentive program that allows incentives to be denied to films that are inappropriate or
depict Texas or Texans in a negative light.”3

Another provision was added to the incentive program as a result of issues raised by the 1999 film Varsity Blues. That provision
requires the commission to review projects and their content both prior to production and in the finished product.”4 According
to Film Commission Executive Director Bob Hudgins, when obtaining permission to use Georgetown school facilities to shoot
the film, the filmmakers told the school district that the Varsity Blues would be “a nice little PG-13 family movie.” The film was
actually released with an R rating, and as Hudgins described it, the film was all “drugs, sex, rock n’ roll, and football.” Some
Texas senators were displeased that the final film was “very different” from what filmmakers had represented it would be. This
led to the requirement of a double review of projects before providing incentives to producers.”>

Continued on page 23.
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The Content Provision in Action: Waco, Machete, and Machete Kills

It wasn't long before the content provision was used by the commission to deny incentives to a film. In 2008, Hudgins received
an application for a film titled Waco, which “was going to portray actual events,””0 specifically “the federal raid on the Branch
Davidian compound near the city on Feb. 23, 1993.”77 Tn 2009, Hudgins notified the Waco filmmakers that the “movie was
denied incentives because of factual inaccuracies in the script.”’8 Waco filmmakers disputed Hudgins’ assertion that the script
was inaccurate,”? although Hudgins’ declined to specify what the inaccuracies were. Despite the denial, Hudgins said filmmak-
ers were still welcome to film in the state, albeit without state-provided incentives. Producers instead moved the $30 million
project out of the state.80

Film industry trade publications reported on the denial.8! Vans Stevenson, senior vice president for state government affairs at
the Motion Picture Association of America in Washington, D.C., predicted that the decision would discourage filmmakers from
coming to Texas, “because there are many other places in the country where they can get incentives without having to face script

approval.”82

Another potential controversy was brewing in 2010 over Robert Rodriguez’s film Machete. However, amidst investigations into
allegations of sexual harassment, Hudgins resigned from the commission before making any decision on that film.83 Evan Fitz-

maurice took over as interim director of the commission following Hudgins' departure.84

Robert Rodriguez is “one of the biggest filmmakers in Texas history,” having shot many of his movies in the state, with his films
grossing more than $620 million.8> In fact, when Governor Rick “Perry signed legislation to beef up filmmaking incentives and
bolster the state’s industry in April 2009, he did so at Rodriguez’s studios, with the director/producer at his side.”86

In 2009, Rodriguez’s production company, Machete’s Chop Shop, applied for a grant for the film Machete from the Texas Film
Commission, receiving preliminary approval of its application from the commission.8” In the film, which is fictional, Danny
Trejo plays the Mexican Federale “Machete,” so named “for his deadly skill” with the device.88 Having made powerful enemies
in Mexico, Machete heads to Texas, where he becomes a day laborer and vigilante. There, Machete is double-crossed by corrupt
Texas lawmen and politicians,8? who frame Machete for an attempted assassination attempt against an anti-immigration can-
didate for state Senate, all in an attempt to stir “anti-immigrant sympathies among Texas voters.”90 Seeking revenge, Machete
“Initiates an out-and-out killing spree, recruiting an angry army of illegal immigrants along the way.”!

Prior to the film’s release, and in response to a controversial anti-immigration law enacted in Arizona,? Rodriguez recut a
Machete trailer to take aim at Arizona and the law. The Machete character introduced the trailer, saying, “This is Machete with
a special Cinco de Mayo message ... to Arizona.” Scenes of violence, “including shots of angry illegal immigrants rising up in
rebellion, followed.”3 In response to the recut trailer, conservative radio talk show host and “conspiracy theorist” Alex Jones
began a campaign against the film, asserting that the film was likely “to trigger racial riots and racial killings in the United
States,” 4 going so far as to label the film the “equivalent of a Hispanic Birth of a Nation” for inciting “racial jihad.”> When
it came to light that the Texas Film Commission had given its preliminary approval to a grant application for the film,%° Jones
began a campaign to eliminate state funding of the film. This resulted in “a wave of letters to the Governor’s Office and the
Texas Film Commission, savaging [the film] as a call to race war.”97

Following the political controversy, the commission denied the grant application for the film, citing “’inappropriate content or
content that portrays Texas or Texans in a negative fashion’ as provided by [commission regulations].”?8 However, the script had
not undergone any significant changes from the time of the commission’s preliminary approval of the script to the completion

of the film.%?

Rodriguez’s production company, Chop Shop, filed suit to challenge the denial,190 arguing that once the commission approved
its initial application, it could not then later deny Chop Shop an Incentive Program grant “unless, during the production
process, ‘substantial changes to the content had occurred, i.e., the final script deviated from the initial script provided with the
application.” Without any such changes, Chop Shop argued, the commission was bound by its initial determination that Chop
Shop qualified for the Incentive Program grant.101

Continued on page 24.
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To the Third Court of Appeals of Texas, the case was one of statutory construction, with the question being “whether the statute
authorized the Commission to deny a Program grant on final review of Machete’s content regardless of whether the project’s
final script differed from the script [the Commission] initially reviewed and which [it] verified did not include content that
made it ineligible for the Program.”102 The court ended up interpreting the statute “to provide the Commission with discretion
throughout the entire grant process....”193 Thus, to the court, the commission was free to deny Chop Shop’s application at any
point in the application process, even if it had previously determined that the application qualified for a grant.104

Around the same time of Machete’s grant denial, the state was facing a $24 billion budget shortfall.105 In 2009, the legislature
had provided $60 million for the incentive program,!9¢ which had helped lead to an increase in film and television production
in the state.!97 But with the budget shortfall, incentive program funding was cut to $32 million in 2011,108 well below the
$66.5 million the commission requested.!09

Evan Fitzmaurice stepped down as interim director of the commission in 2012.110 Heather Page, who had worked as a
cameraperson on projects such as The Green Mile and Friday Night Lights, and as the commission’s workforce training
administrator, was tapped by Governor Perry to lead the commission later that year.

Around this time, Robert Rodriguez’s production company Machete Productions began production on a sequel to Machete,
Machete Kills, also to be filmed in Texas. Despite the denial of its application for Machete, Machete Productions sought an incen-
tive program grant for the sequel. Even before doing so, however, Machete Productions was informed by the commission “that
the film would never receive an Incentive Program grant due to the perceived political nature and content of the film.” Unde-
terred, Machete Productions filed an application, which was denied due to “inappropriate content.”!11 Machete filed suit to
challenge the denial, arguing the commission had “discriminated against it on the basis of viewpoint, thus violating its First
Amendment rights.”112

Addressing Machete’s claim of unconstitutional viewpoint discrimination, the U.S. Court of Appeals for the Fifth Circuit
observed that when handing out subsidies, the “’[glovernment can, without violating the Constitution, selectively fund a pro-
gram to encourage certain activities it believes to be in the public interest,” and not fund those that it views as inconsistent with
the subsidy program’s purpose.!13 As the court saw it, “”’In so doing, the [glovernment has not discriminated on the basis of
viewpoint; it has merely chosen to fund one activity to the exclusion of the other.””114 So long as the government funding pro-
vision does “’not silence speakers by expressly threaten[ing] censorship of ideas,” or ‘introduce considerations that, in practice,
would effectively preclude or punish the expression of particular views,” the government may favor or disfavor some viewpoints
over others.115 In other words, as long as a filmmaker remained free to make his or her film despite the denial of government
funding, the filmmaker’s First Amendment rights were not violated. The court found that to be the case here: “Despite the
denial of an Incentive Program grant, Machete Kills was still filmed in Texas, produced, and released.”110

Recent Developments

In 2013, the Texas legislature allocated $95 million for the film incentive program for the 2014-2015 biennium. A more than
$60 million increase from the previous budget, this represents the largest amount ever appropriated for the incentive pro-
gram.1 17 However, in 2015, the legislature slashed that amount to approximately $32 million for the 2015-2016 biennium.!18
That amount was cut again in 2017, when the legislature provided just $22 million for the program in 2018 and 2019, far short
of the $72 million originally proposed by Governor Greg Abbott. However, the actual amount to be provided as incentives
could be higher than that, as the governor has additional funds to allocate at his discretion. Thus, the final amount of money
to be provided by the incentive program is yet to be determined, “but it’s expected to be more than $22 million.”119

In 2017, Heather Page stepped down as film commission director.120 In 2018, Stephanie Whallon, who has been with the com-
mission since 2011, took over as director.121 One thing Whallon can likely look forward to is fighting for film incentive pro-
gram funding when the legislature again takes up the issue in 2019. Also on the horizon is the commission’s 50th birthday,
which occurs in 2021. Whatever the future holds, the commission will have reason to celebrate as it looks back at all it has
achieved in promoting production in Texas in its first fifty years.

Continued on page 25.
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