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CHAIR’S REPORT

Hello! Hard to believe that it is 2012! Seems like just
yesterday I was putting out my Christmas decorations,
mailing my sons’ letters to Santa and stressing over
whether “Gus,” our Elf on the Shelf, managed to move
during the night. And, today, I am trying to plan their
Valentine’s Day Party at school, stressing over where to
go for Spring Break (along with every other family in the
State of Texas) and managing the daily balance of being
the mother of three boys (Mason and Caleb (8 yr. old
twins) and Jacob (6 V2 yrs. old)), the wife to my college
sweetheart (Go FSU!) of 16 years and a corporate and
entertainment attorney. While I can honestly say that I do not always feel like I can
“stop and smell the roses” as often as I would like, I can also say that I would not wish
for anything different — other than maybe a few more hours in the day!

Enough about me — I want to sincerely thank you for being a member of the State
Bar of Texas Entertainment & Sports Law Section, also known as TESLAW! As a member
of TESLAW, you are currently entitled to: 1) receive the acclaimed Texas Entertainment
and Sports Law Journal; 2) join the TESLAW list-serve; 3) earn free CLE credits;
4) receive a discount on the cost of the annual Entertainment Law Institute (ELI); and
5) become part of the growing Texas-based entertainment and sports law community.
Amy Mitchell, our Treasurer and website chairperson, is diligently working on revamping
our website, www.teslaw.org, and transforming it into a resource that we hope will be
the first place that our TESLAW members as well as out of state attorneys visit to
retrieve Texas, national and international entertainment and sports lawyer information.
She has done a phenomenal job and we appreciate all of her efforts!

This past fall, we held the 21st Annual Entertainment Law Institute at the Hyartt
Regency Austin. For those of you who are new to the Section, ELI is the premier event
for Texas entertainment lawyers. Mike Tolleson is the chairperson of the conference and
always puts together an informative program. This program is an excellent opportunity
for you to both get your CLE credit and network with other entertainment lawyers.
Registration typically opens in late summer so stay tuned.

As for what we have planned this spring, the Section is hosting our second annual
mixer at SXSW on March 15th at The Iron Cactus Mexican Grill & Margarita Bar. For
those TESLAW Members planning on spending your Spring Break in Austin, make
sure that you stop by and say hello. Of course, we'll have our famous “Rock Star
Attorney” t-shirts available for sale.

If you are interested in learning more about the Section, there are excellent oppor-
tunities to serve and get involved with committees and planning the future of TESLAW.
Some of the areas in which you can serve are legislative (state & federal), merchandising,
website, social networking, activity planning, marketing and more. We hope you will
decide to volunteer for something in which you are interested. Please join us at our next
TESLAW Council meeting at the State Bar of Texas' Annual Meeting in Houston June
14-15, 2012. Shannon Jamison, our Chair-Elect, is busy coordinating a great slate of
entertainment and sports speakers. I hope to see you there!

Finally, I want to personally thank the 2011-2012 TESLAW leadership including
our officers, chairpersons, and Council Members. I appreciate all of the hours that you
volunteer to make TESLAW what it is. Special thanks go out to Craig Crafton,
Secretary and Journal Editor. I hope that you enjoy this edition of the Journal!

Mitzi Brown, Chair
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As the new Editor of the Texas Entertainment and Sports Law Journal, I and the associate
editors welcome and thank you for taking the time to enjoy the fruits of our work.
We intend to continue our tradition of high quality legal articles and information that
prior editor Sylvester Jaime provided for 16 years. At the same time, the Journal
embarks on a new digital only format that allows flexibility in article length and content
and e-reader compatibility. A new look and features are being added as we evolve into

a wholly on-line experience. We look forward to your feedback and submissions.

Top Hits

By Craig Crafton, Editor

Megaupload Shut Down

Hugely popular and profitable file-sharing site, Megaupload, was shut down January 19, 2012, and its executives indicted
on a variety of charges, including criminal copyright infringement and conspiracy to commit money laundering, by the U.S.
Justice Department. Megaupload is a cyberlocker operation where individuals receive payment for uploading highly trafficked
content. A Google search for any popular movie, television show, book, song, video game or business software often contains a
Megauplaod link in the top results, where a free download can be accessed. Megaupload generates revenue from advertising,
including pop ups, based on its massive internet traffic of about 50 million hits daily.

Eighteen domain names associated with Megauplaod were seized pursuant to an order issued by a U.S. District Court,
according to the Justice Department. Authorities said the action was “among the largest criminal copyright cases ever brought
by the United States.” The government alleged that the website facilitated copyright infringement on a massive scale. The Justice
Department also seized $50 million in assets. Among those indicted and taken into custody were Megaupload’s director, and
infamous hacker, Kim Schmitz, aka Kim Dotcom.

Supreme Court Restricts Scope of Public Domain

In deciding the case of Golan v. Holder in a January 18, 2012 opinion, the Supreme Court upheld a federal law that restored
copyright protection to works that had entered the public domain. The case, which considered a 1994 law enacted to carry out
in the Uruguay Round Agreements Act, applied to works first published abroad from 1923 to 1989 that had earlier not been
eligible for copyright protection under American law. Orchestra conductors, teachers and film archivists challenged the law as
they had relied on the free availability of such works.

The Supreme Court, by a 6-to-2 vote, rejected arguments based on the First Amendment and the Constitution’s copyright
clause, saying that the public domain was not “a category of constitutional significance.” Further, copyright protections could
be expanded even if they did not create incentives for new works to be created. Justice Ruth Bader Ginsburg, writing for the
majority, said the law had merely put “foreign works on an equal footing with their U.S. counterparts.” “Assuming a foreign
and domestic author died the same day, their works will enter the public domain simultaneously,” she wrote.

Continued on page 4.
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Top Hits
Continued from page 3.

Former NFL Players Sue Over Concussions

More than a dozen lawsuits have been filed on behalf of over 120 retired NFL players, including Jim McMahon and Jamal
Lewis, and their wives over the past several months. The suits allege that the NFL deliberately concealed information regarding
the medical effects of repeated concussions. The plaintiffs allege that the NFL began systematically concealing the connection
between concussions and long term brain injury in 1994. Until recently the NFL discredited and concealed
scientific analyses on concussions and criticized and rebutted peer-reviewed scientific studies. In 2007, the NFL distributed
a pamphlet to players saying, “Current research with professional athletes has not shown that having more than one or two
concussions leads to permanent problems if each injury is treated properly.”

In addition to the burden to prove what the NFL knew and when, and that the league deliberately hid information from
the players, the issues expected to daunt the retired NFL players’ causes of action are, assumed risk, given the violent nature of
football and proving that head injuries were caused by traumas occurring in the NFL and not in high school or college.

The NFL argues that the claims made by the retired players should be handled under the collective bargaining agreements
the players signed during their NFL careers. The retired players assert they are no longer party to those collective bargaining
agreements. A Judicial Panel on Multidistrict Litigation has been asked to combine all the cases and move them to federal court
in the Eastern District of Pennsylvania.

Marvel Prevails in Ghost Rider Dispute

Comic book author Gary Friedrich brought suit against Marvel Comics, Columbia Pictures, Hasbro, Johnny Blaze
Sportswear, Relativity Media and others claiming copyright infringement by the film Ghost Rider. Friedrich worked for Marvel
in the 70s as a freelancer, when Marvel introduced the Ghost Rider’s origin story in 1972’ Marvel Spotlight #5. Under the
so-called “Marvel Method,” a creator provides a synopsis, an artist illustrates the work based on the synopsis, a writer adds text
and a “letterer” places the text in the appropriate places on the illustration. Lastly, an “inker” applies color. Marvel takes the
position that its works were made for hire.

In December New York federal judge Katherine Forrest ruled that Ghost Rider clearly belongs to Marvel and that it was
unnecessary to “travel down the rabbit hole of whether the Character and Work were in fact originally created separate and apart
from Marvel, whether they are a ‘work for hire,” or whether during an initial conversation in which Friedrich obtained consent
to proceed with the project that eventually became the Work, he had thoughts about what rights he might want to retain.”

Judge Forrest looked to the two contracts at issue and held that they plainly give copyright authority to Marvel. The first
contract gave Friedrich rights in exchange for payment. Friedrich argued that he held onto non-comic derivative versions of the
work, but a second contract granted “to Marvel forever all rights of any kind and nature in and to the Work.” The language of
the second contract “could not be clearer,” according to Judge Forrest who rejected arguments of consideration and adhesion.

A new Ghost Rider film is scheduled to come out in February 2012.
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Criminal Copyright Infringement in the
Context of Music Blog Seizures: Were Innocent
Blogs Seized by the U.S. Government?

By Raul Garcia

I. Introduction

A. Factual Background

Last year during Thanksgiving weekend, the Immigration and
Customs Enforcement (“ICE”) unit of the Department of Homeland
Security (“DHS”) seized the domain names of five websites that were
allegedly used “to commit or facilitate criminal copyright infringement.”" The five websites seized were: Rapgodfathers.com
(“RGF”), Torrent-Finder.com, RMX4U.com, Dajazl.com (“Dajazl”), and Onsmash.com (“Onsmash”).” The domain seizures
were part of a larger initiative by the DHS called “Operation In Our Sites,” which targets websites that participate in or
facilitate piracy and counterfeiting.3 In order to obtain the warrant to seize the five websites, the DHS submitted an affidavit in
support of the seizure to the United States District Court for the Central District of California.” The affidavit in support of the
seizure (“seizure affidavit”) provided the factual background for why the DHS decided to seize the five websites and included
detailed descriptions of each of the websites.” Visitors of the sites are now redirected to a notice that the domain names have been
seized by ICE Homeland Security Investigations for criminal copyright infringement, effectively shutting down the websites and
rendering their content inaccessible.”

Raul Garcia is a ).D. Candidate (May 2013), The University of
Texas School of Law; and has earned a B.A. (Government) with
honors, The University of Texas at Austin (May 2009)

The domain seizures have been criticized because the website operators were not given notice prior to the seizures, no adversarial
hearings were held in which the website operators could defend the legality of their sites, and no criminal charges have been
filed so far against the owners of these domain names.” Critics allege the domain seizures raise constitutional questions including
concerns that the seizures conflicted with basic due process, and claims of potential First Amendment violations.'Specific criticisms
have arisen in regard to three of the seized domain names which focused mainly on hip-hop music: RGE, Dajaz1, and Onsmash.’
Operators of these three websites claim they are innocent and their domain names were wrongly seized.” The owners of the sites
claim label representatives and artists emailed music to them directly to post on their blogs for promotional purposes. The
operators of these sites claim they have not committed copyright infringement as they were given informal permission by the
copyright holders to post the content on their sites.” Several critics of the domain seizures have not clearly distinguished between
the three hip-hop focused sites, which is a critical mistake considering the different nature and intent of the websites.” Putting
websites like RGF in the same category as Dajaz]l and Onsmash shows a lack of understanding of functions of these websites
and the context in which they exist.

This article will look at the distinctions between the three sites and will argue that RGF is a website that blatantly committed
copyright infringement and promoted infringement by its users, while Dajazl and Onsmash were blogs that merely posted content
for promotional purposes at the behest of artists and record labels. This article will further argue that this distinction makes
RGF an appropriate target for anti-piracy initiatives such as Operation In Our Sites and that blogs like Dajaz1 and Onsmash should
not have been targeted. Part II of this article will explore RGF’s liability for copyright infringement under current precedent and
will demonstrate the malicious nature and intent of the RGF website. Part III of this article will argue that Dajazl and Onsmash
should not be liable for copyright infringement because the majority of their content was posted with informal permission from
record labels and artists. Part III will also explore possible affirmative defenses Dajazl and Onsmash could assert in response to
claims of copyright infringement, namely non-exclusive implied license. This section will also explore recent developments that
validate the argument that blogs like Dajazl and Onsmash are innocent of copyright infringement and should not have
been targeted by anti-piracy initiatives. Lastly, Part IV will demonstrate the importance of blogs like Dajazl and Onsmash in
promoting new artists and will argue that similar blogs should not be targeted by future domain seizures.

Continued on page 6.
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Criminal Copyright Infringement in the Context of Music Blog

Seizures: Were Innocent Blogs Seized by the U.S. Government?
Continued from page 5.

B. Criminal Copyright Infringement

The DHS presumably seized the five websites in question for committing criminal copyright infringement under 17 U.S.C.
§ 506." To prove criminal copyright infringement, the government must show (1) an underlying civil copyright infringement
offense, (2) the copyright infringement was “willful,” and (3) the purpose of the copyright infringement was for “commercial
advantage” or for “private financial gain.”” In order to determine if the seizures of RGE Dajazl, and Onsmash were justified,
this paper will analyze the liability of each website under the criminal copyright statute. The analysis of each website’s liability
for criminal copyright infringement will begin with a description of the website, followed by an analysis of each website’s
liability for civil copyright infringement. The analysis will then look at the other two elements required for criminal copyright
infringement — willfulness and financial gain, and will explore their relationship to any defenses the websites may claim.

II. RGF’s Liability for Criminal Copyright Infringement

A. Description of the RGF Website

The domain seizure affidavit describes RGF as a “forum-based “linking” website.”* The RGF website consisted of multiple
sections including “News,” “Downloads,” “Singles,” “RGF TV,” and “Borum.”” The focus of this article will be on RGF’s
“Downloads” section, as this section contained the most significant instances of copyright infringement. The “Downloads”
section of RGF’s homepage contained a directory of full length music albums which visitors could browse and download.” The
available albums included commercially released albums and artist sanctioned “mixtapes.”” RGF’s “Downloads” section listed
URLs to cyberlocker websites where copies of full length music albums could be downloaded. To download albums from RGF’s
“Downloads” section, users would click the link listed on the directory of available albums.” The link would direct users to a
corresponding webpage on the RGF website which contained the album’s title, a photograph of the album cover, and the album’s
track list.” Listed below this information would be a hyperlink to a cyberlocker/file-hosting website that would allow the user
to download the full length album onto their hard drive.” None of the infringing content was stored on the RGF website or its
server, but was instead stored and distributed using different cyberlocker websites.

Cyberlocker websites, also known as “file-hosting” websites, allow users to upload files from their hard drives onto the
website’s server for storage purposes.” After the file is uploaded onto the website’s server, a unique Uniform Resource Locator
(“URL?”) is created where the file can be accessed.” Anyone with the file’s unique URL can download the file from the website’s
server onto their hard drive.” The URL can be distributed by the user to other individuals for easy access to download the file.”
The cyberlocker website lists the size of the uploaded file, the date the file was uploaded, how many times the file was down-
loaded, and most importantly, who uploaded the file.”

The seizure affidavit describes five albums that were available for download on November 9, 2010 from RGF’s “Downloads”
section: (1) Nelly — “5.0,” (2) Kanye West — “My Beautiful Dark Twisted Fantasy,” (3) Rihanna — “Loud,” (4) Trey Songz —
“Trigga Trey,” and (5) Lil' B — “Red Flame.”” Of the five albums listed, three were full length retail albums that were available
prior to their official release date”, one was an official artist sanctioned “mixtape” that was released for free by the artist, and
one was an unofficial “mixtape” of unknown origin. The affidavit describes how the investigator followed links on the RGF’s
“Downloads” section to access various different cyberlocker websites where the albums were stored, and the investigator down-
loaded the infringing works onto his hard drive.

B. RGF’s Liability for Civil Copyright Infringement: Direct Infringement

The first element of criminal copyright infringement is an underlying civil copyright infringement offense.” There are
numerous doctrines under which one could be held liable for civil copyright infringement including direct infringement,
contributory infringement, and vicarious infringement. In order to prove direct infringement of a copyright, the complaining
party must show (1) ownership of the allegedly infringed material, and (2) that one of the exclusive rights of the copyright holder
was infringed.” The exclusive rights of a copyright holder include the right to reproduce, distribute, and perform his work.”
The copyrlght holder’s right to reproduction is violated when an individual downloads an unauthorized copy of a work from
the internet.” There are conflicting views about which exclusive right is infringed when an individual uploads unauthorized

Continued on page 19.
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CASE BRIEF
UMG v. Veoh Makes
the DMCA Safe Harbor Even Safer.

What Will the 2d Circuit Do in Viacom?
By: Andrew Berger

The safe harbor created by Section 512(c) of the Digital Millennium Copyright Act (DMCA) may now

be an Internet service provider’s Bali Hai.

That’s because on December 20, 2011, the Ninth Circuit
held in UMG v. Veoh that a webhost will only lose its safe harbor
immunity under this section if it has specific knowledge of infringing
content on its site and fails to take down that content. Because
UMG failed to demonstrate that Veoh had specific knowledge,
the Ninth Circuit affirmed the district court’s grant of summary
judgment dismissing the action against Veoh.

Andrew Berger is counsel to the New York firm of Tannenbaum
Helpern Syracuse & Hirschtritt LLP. Andrew serves as a co-chair of
the Copyright Subcommittee of the IP Litigation Committee of the
Litigation Section of the ABA. He was recently elected as a trustee
and to the executive committee of the Copyright Society of the
U.S.A. He is also a past member of the Federal Courts Committee
and the Copyright Committee of New York City Bar. Read more

Is this opinion a death knell for Viacom’s pending appeal in the
from Andrew at www.IPinbrief.com.

Second Circuit? I don't think so. But first here is some background
and analysis of Veoh.

The Safe Harbor at Issue in Veoh and Viacom

Section § 512 of the DMCA creates four statutory “safe harbors” to help Internet service providers (“ISPs”) predict and
manage their legal exposure to copyright infringement. The safe harbor at issue in Veoh and Viacom is at § 512(c), dealing with
storage of content initiated by a user.

The section shields ISPs from monetary liability for hosting copyright infringing material on their sites if they either

(a) have no “actual knowledge that the material or an activity using the material is infringing” and (b) have no “aware[ness]
of facts or circumstances from which infringing activity is apparent” (17 U.S.C. § 512(c)(1)(A)(i) & (ii)) or

(c) expeditiously remove infringing material which they know or are aware of upon receipt of a DMCA-compliant take-down

notice (17 U.S.C. § 512(c)(1)(A)(iii)).

Courts refer to the two knowledge standards as actual and red-flag knowledge. The Ninth Circuit held that Veoh lacked
either actual or red-flag knowledge.

UMBG Fails To Demonstrate that Veoh Had Actual Knowledge

UMG inexplicably chose to forgo what the Ninth Circuit labeled “as the most powerful evidence of a service provider’s
[actual] knowledge”™—take down notices. UMG never advised Veoh of a single infringement before it filed its action and then
failed to identify any infringing videos until Veoh moved to compel that information on the eve of the close of discovery. UMG
chose to rely on takedown notices sent by the Recording Industry Association of America (“RIAA”); but the notices referred
only to the names of the songs and never mentioned UMG.

Continued on page 8.




Entertainment & Sports Law Section Spring 2012 — Volume 21 - No. 1

UMG v. Veoh Makes the DMCA Safe Harbor Even Safer. What

Will the 2d Circuit Do in Viacom?
Continued from page 7.

UMG instead argued before the Ninth Circuit that Veoh knew the music videos it hosted were infringing because Veoh
never licensed any of them from the 4 major music companies. But the district court found, and the circuit court agreed, that
Veoh had “arrangements” “with major copyright holders, such as Sony/BMG” to display their music videos.

UMG also argued that Veoh must have had actual knowledge of the presence of infringing videos on its system given its
general knowledge that its service could be used to share unauthorized content. The Ninth Circuit again disagreed stating that,
if merely hosting material that falls within a category of content capable of copyright protection, with the general knowledge
that one’s services could be used to share unauthorized copies of copyrighted material, was sufficient to impute knowledge to
service providers, the § 512(c) safe harbor would be “a dead letter.”

UMG Also Fails to Show that Veoh Had Red Flag Knowledge

UMG fared no better in its argument that Veoh had red flag knowledge. The circuit court rejected UMG’s assertion that
Veoh’s purchase of Google adwords containing the names of some of UMG’s artists demonstrated Veoh’s knowledge of infringing
activity. The Ninth Circuit stated that artists are not always in exclusive relationships with recording companies and “so just
because UMG owns the copyright to some of Brittany Spears songs does not mean it owns the copyright for all” of them.

UMG also argued that Veoh should have used search and indexing tools to locate and remove any other content by the
artists identified in the RIAA notices. But the Ninth Circuit stated that § 512(m) of the DMCA did not impose investigative
obligations on ISP. UMG finally pointed to news articles exposing the availability of copyrighted materials on Veoh. The appel-
late court was not persuaded stating that, if Veoh’s awareness of these news reports “was enough to remove a service provider
from DMCA safe harbor eligibility, the notice and takedown procedures would make little sense and the safe harbors would be
effectively nullified.”

The Ninth Circuit did suggest that Veoh might have gained red flag knowledge if third party users had notified it of
“specific particular infringing material” on the Veoh site. In that instance Veoh would then lose its safe harbor immunity if it
failed to expeditiously take down the infringing material.

Webhosts May Remain Passive But Still Avoid Liability

The Ninth Circuit’s opinion thus places the burden of policing copyright infringement on the owners of the copyrighted
material. Content owners must constantly monitor the entire and ever-changing repertoire of every webhosting site on the
Internet, in every file format, to locate infringing content. That is a burden that many individual authors cannot sustain.

Although webhosts are better able with advances in filtering technology to automatically identify and block materials as
they are loaded, Veoh allows webhosts to remain passive and abstain from taking any affirmative measures to protect against
infringement.

This result seems counter intuitive. If a mall owner knows from press and police reports of criminal activity on its property,
would the owner still be immune from liability if it failed to investigate and at least attempted to work with law enforcement
to end that criminal activity? Yet Veoh holds that ISPs need only quickly respond to takedown notices to avoid liability.

Should the Interests of Copyright Holders Be Policed by Third Parties?

Equally problematic is the Ninth Circuit’s suggestion that a third party user’s notice of infringement could act as a red flag
under §512 (c)(1)(A)(ii). How will a third party user who clicks onto a webhost know that the music video she is enjoying
contains infringing content? License agreements between webhosts and music companies are not public information. Even
absent a license, the music may be protected by fair use. Will Veoh create a regime where the interests of copyright holders on
websites are policed by third party trolls? The potential for third-party abuse (whether intentional or not) is substantial. &
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Joinder and Justice in

Mass Bit Torrent Litigation: Problems and Solutions
By: Jay P. Buchanan, December 2011

I. Introduction

As the Recording Industry Association of America retreats from the front lines of copyright-infringe-
ment litigation to lick its public-relations wounds, small movie companies and their lawyers have
launched an offensive of their own.” Call them copyright trolls, extortionists, “spray-and-pray shotgun-
style” litigators—but  their bullying has raised tricky questions about both fundamental
fairness and the technicalities of federal civil procedure, questions relevant to the music industry,
the movie industry, and every artist and author whose livelihood depends on a just and functional copy-

right system.

One of the thorniest and most important procedural issues is
Jay Buchanan (B.A. Yale, 2008; J.D. Texas, expected 2013) serves  the plaintiff studios’ use of Federal Rule of Civil Procedure 20, the
as a staff editor for The Review of Litigation and is a former legal permissive-joinder rule, to link dozens, hundreds, or even thou-
intern at the Florida Elections Commission. He will be a 2012 sands of anonymous John Doe defendants, identified only by
summer associate at DLA Piper LLP in Baltimore, Md. Before law  Internet protocol (IP) address. In the last generation of peer-to-peer
school, he worked as a copy editor at ESPN.com. (P2P) file-sharing lawsuits, judges strongly disfavored joinder of
anonymous defendants; the P2P context of the alleged infringe-
ments was usually not enough to bind together these “otherwise unrelated” parties, even for purposes of discovery.4 After all,
Rule 20 requires that plaintiffs’ requested right to relief stem from “the same transaction, occurrence, or series of transactions
or occurrences” and contain “any question of law or fact common to all defendants.” The mere allegation that defendants had
illegally downloaded or uploaded the same copyrighted work did not satisfy this requirement.

So why is this still an issue? Enter the shiny new P2P protocol: BitTorrent. BitTorrent’s architecture is great for two things:
fast, efficient sharing of huge files, and camouflaging that sharing. It is also fundamentally different from the “older” P2P software
at the core of the last generation of file-sharing litigation (Napster, Kazaa, Gnutella, and others), and the technical differences
have important legal implications for how lawsuits are built. Federal courts have just begun to sit up and take notice, and judges
seem to have split evenly into two camps: pro-joinder and anti-joinder.

The anti-joinder camp, which is based almost entirely in the Northern District of California, tends to rely on three main
arguments, two supported by law and one by judicial economy: First, answers to the joinder question in non—BitTorrent cases,
centered on structurally different software, provide sufficient precedent to deny joinder. Second, for every copyrighted work
downloaded using BitTorrent, different copies and different “swarms” of users exist. According to some judges, this means that
plaintiffs who sue a large group of users for copyright infringement of a single work (instead of, presumably, a smaller group of
users in one swarm who download one identifiable file) cannot satisfy Rule 20(a)(2)(A)’s requirement that defendants acted in
the same “transaction, occurrence, or series of transactions or occurrences’; thus, plaintiffs may sue only one Doe at a time.
Third, it is simply impractical for the court to try cases involving dozens, hundreds, or thousands of putative defendants, some
of whom may have different defenses.

On the other side is the pro-joinder camp, concentrated in the Northern District of Illinois, the District of Columbia, and
the District of Maryland. A pro-joinder judge might rule that Rule 20(a)(2)(A) is satisfied because the BitTorrent system neces-
sarily means that downloaders and uploaders (BitTorrent users must simultaneously be both) acted in concert to share pieces in a
single “series of transactions.” As for the second requirement in Rule 20(a)(2)(B), because the inquiry supporting the findings
of fact will be mostly the same for all defendants, the common question of fact (and law) makes joinder appropriate. In addition,
joinder will facilitate discovery; this will make it easier, not harder, for the courts to manage these cases because it means one
inquiry into a baseline set of facts, rather than many redundant inquiries.

Continued on page 10.
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Joinder and Justice in Mass BitTorrent Litigation:
Problems and Solutions
Continued from page 9.

Since this is a relatively new twist on copyright and procedure law, judges on both sides of the joinder issue have little to
go on in the way of precedent, and the precedent they are creating is weak and inconsistent. That’s because there’s a secondary
consideration: In many of these lawsuits, the plaintiffs are hard-core pornography producers looking to force defendants into
large settlements to avoid the embarrassment of being publicly linked to even the allegation of stealing movies with such titles
as Amateur Allure—Erin,” XXX Avengers,7 and Corbin Fisher Amateur College Men Down on the Farm.”

Often, the plaintiffs’ obvious bullying and abuse of the litigation process has led judges to the reasonable conclusion that
the plaintiffs are copyright trolls: They are not interested in litigating their claims on the merits and recovering a fair judgment.’
Instead, judges say, plaintiffs take advantage of the discovery process to obtain personal information (such as names and addresses)
from Internet service providers (ISPs). They then use that information to extort settlement money from Internet users who may
not know their rights or have any legal representation, and whose only offense may have been failing to password-protect their
personal wireless routers, or failing to completely supervise their children’s Internet activity. It is well within the district courts’
discretion to make life difficult for copyright trolls and impede their collection schemes.

But what about a bona fide plaintiff who wants nothing more than to assert his right to pursue a copyright claim under the
federal Copyright Act (17 U.S.C. §§ 101-1332)? Should he be entitled to use Rule 20 to join anonymous defendants whose
IP addresses are linked with unauthorized downloading or uploading? This paper will explore possible answers to this surprisingly
complicated question. In Part I, I provide background information on the relevant copyright and procedure law, and give an
overview of past file-sharing litigation whose precedential value judges in BitTorrent cases often overestimate. In Part III, I explain
how the new cases (almost all of which were filed in 2011 and remain ongoing as of mid-December 2011) are different, what
conclusions judges have come to about joinder, and why. Part IV lays out a different approach that will try to balance the consid-
erations of judges, who want efficient courtrooms and well-behaved attorneys; legitimate plaintiffs, who want the chance to
plead their claims fairly; and defendants, who want to be able to defend themselves without undue damage to their private lives
and reputations.

II. Background

An understanding of the substantive law governing copyright infringement is useful to get a sense of how these lawsuits come
into being, what options plaintiffs have for proving their case, and what damages may be available under what circumstances.
Also, a brief overview of Rule 20 history, policy, and jurisprudence will help illuminate its purpose and how BitTorrent litigation
might fit into the overall joinder scheme.

A. Copyright Infringement

The Copyright Act (17 U.S.C. §§ 101-1332) is a federal law that gives a federal cause of action for infringement.10 Asa
result, the federal courts have subject-matter jurisdiction under 28 U.S.C. § 1331 (granting the district courts original jurisdiction
of all civil actions arising under federal law). Venue is determined by 28 U.S.C. § 1391, which provides that plaintiffs may bring
an action in a district where any defendant resides, where “a substantial part of the events or omissions giving rise to the claim
occurred,” or where “any defendant may be found, if there is no district in which the action may otherwise be brought.”" This
gives plaintiffs a good deal of flexibility in deciding where to bring the case—in federal court in any district where an identified
defendant lives or may be found, or, more likely, where an ISP hosting alleged infringers operates.

The specific cause of action may be found in § 502(b) of the Copyright Act and requires that the copyright be registered
before or shortly after an infringement action is filed.” Interestingly, this requires plaintiffs to notify (and strongly encourages
courts to join) parties who may have an interest in the copyright at issue (that is, more plaintiffs or Rule 24 intervenors), but
makes no mention of how courts should treat multiple defendants.”

Much of the rest of Chapter 5 of the Copyright Act deals with remedies available to plaintiffs and civil and criminal penalties
for infringers. In general, copyright infringement is a strict liability offense, imposing damages on anyone who violates any of

Continued on page 30.
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TEXAS ATTORNEY PROFILES

The TESLAW Journal is pleased to introduce profiles of the leading

entertainment and sports law attorneys of Texas, honoring their

contributions to the practice of law and their clients.

Mike Tolleson has been the Director of the Entertainment Law Institute since its inception in 1990
and was a co-founder and initial Chair of the Entertainment and Sports Law Section of the Texas State
Bar in 1989. He is a graduate of the SMU School of Law and has been working for more than forty
years as an entertainment attorney, concert producer, film producer and officer in various industry organizations. The overriding
goal of his work has been to develop the film and music industry in Texas, allowing homegrown talent to remain and flourish
in his native state.

How I Got Started Practicing Entertainment Law:

While attending college at SMU in the mid sixties some friends and I started a record company and someone had to learn about
setting up a company and recording contracts. There was one book on the subject..... This Business of Music by William
Krasilovsky which had sample contracts in the back. In 1968, I spent a year in London studying the business, in 1969 I did
some in-house legal work for a Dallas based record company and in 1970 I was a co-founder and partner in the management
of the Armadillo World Headquarters in Austin, which was a multi-purpose music venue where we produced shows, managed
and booked bands, produced music videos and launched a record label, all of which required many contracts.

Details of An Interesting Case:

One of the more challenging projects was the Willie Nelson IRS Tapes telemarketing campaign. Willie was in deep debt
($21M +) to the IRS by the fall of 1990 and they had taken most of his assets to be sold at auction. But, he had access to some
recordings of just him and his guitar doing some of his really sad songs (one of the first “unplugged” albums). He wanted to
release the album under the name 7%e IRS Tapes and raise money to pay off the debt. But he was under contract to Columbia
Records and normally any record sale proceeds would go through them. Since Willie owned the recordings and the money was
going to the IRS we were able to negotiate a release from Columbia for the project and we made a deal with a telemarketing
firm which funded television commercials and manufacturing for a nationwide television campaign to sell 7he IRS Tapes via
direct sales to consumers in conjunction with a national tour. This worked beautifully until the telemarketing firm went bankrupt
due to some unrelated circumstances and then it all unraveled and I had to deal with the aftermath. This project involved making
deals with musicians, publishers, Columbia Records, the telemarketing company, the musicians’ union, a fulfillment service,
credit card banking merchants, phone banks, the Internal Revenue Service, and IRS Records for the right to use the name, and
then shutting it all down. We did sell a lot of records, paid some of the debt, bought some time, until finally, he was able to settle
with the IRS.

How Do You Find Clients:

These days they usually find me before I find them. There is no shortage of musicians, filmmakers, artists and other creative
people needing legal assistance and advice. Just go where they go. The problem for a practicing lawyer is getting paid.

Adpvice For Attorneys Who Want to Practice Entertainment Law:

Seek a position with an established firm or entertainment company in L.A., Nashville, N.Y. or your city of choice; value
experience over money; build a library of source material; start a entertainment-related business; take on clients who have a
future regardless of ability to pay; take courses at local colleges in music and film business; attend the Texas Bar Entertainment
and Sports Law Section’s Entertainment Law Institute in October; attend SXSW in March, attend the Austin Film Festival’s
Writer Conference in October; attend some seminars in L.A. or N.Y., join the Texas Bar Entertainment and Sports Law Section,

and do lots of self study.
Continued on page 12.
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TEXAS ATTORNEY PROFILES
Continued from page 11.

What Resources Do You Use In Your Practice:

Resources are other lawyers, trade publications such as Billboard Magazine, Entertainment Law and Finance, The
Entertainment Law Reporter, The Hollywood Reporter, The Entertainment Law Institute course materials, various books avail-
able at book stores on the legal and business aspects of different entertainment industries, Entertainment Industry Contracts pub-

lished by Matthew Bender, web-sites of various industry organizations such as the Texas Music Office, BMI, ASCAP, SESAC,
the Copyright Office, Sound Exchange, The Texas Film Commission, etc. &

Submissions

All submissions to the TESLAW Journal are considered. Articles should be practical and scholarly to an
audience of Texas lawyers practicing sports or entertainment law. As general guidelines, articles should be
no more than twenty-five typewritten, double-spaced, 8 12” x 11” pages, including any endnotes. Endnotes
must be concise, placed at the end of the article, and in Harvard “Blue Book” or Texas Law Review “Green
Book” form. Please submit articles via e-mail in pdf format to craig.crafton@gmail.com, or to discuss poten-

tial topics.

Once an article is submitted, the Journal does not request any additional authorization from the author to

publish the article. Due to the number of submissions and the number of potential publications in the mar-

ketplace, it is nearly impossible to monitor publication of submissions in other publications. It is up to the
author to assure that we are notified should there be any restrictions on our use of the article. This policy
has been implemented to assure that our Journal does not violate any other publication's limitation on
republication. The Journal does not restrict republication, and in fact encourages, submission of an author's
article to other publications prior to or after our election to publish. Obviously the Journal will make the
appropriate attribution where an article is published with permission of another publication, and request

such attribution to the Journal if we are the first to publish an article.
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The Penn State Scandal: Will You
Be Prepared When it Happens to You?

Miranda Sevcik, Principal, Media Masters®

At the end of his life, Penn State coach Joe Paterno of Happy Valley built a program based on the
credo of “Success with Honor”, but died under a cloud of failure with shame.

The man known as “JoePa” won 409 games and took the Nittany Lions to 37 bowl games and two
national championships. More than 250 of the players he coached went on to the NFL. But in the middle
of his 46th season, none of Paterno’s many victories or school contributions amounted to much when in
a desperate PR-motivated decision, university trustees fired him by phone as he was getting ready for bed.

As news of Paterno’s firing spread, a riot erupted on the Penn State campus. The focus of the scandal
became more about what the legendary coach didnt do rather than Jerry Sandusky’s alleged molestation

of 10 boys over a 15-year span.

Miranda Sevcik is an award-winning journalist, broadcast
news producer, anchor, corporate writer and founder of
Media Masters. Miranda created the company to address the
many missed opportunities for attorneys and detrimental
interviews she witnessed as a reporter.

Legendary status no longer protects people from media-hyped
public prosecution. That's why it is more important than ever for
attorneys with clients in the limelight to understand the psychology
behind press witch-hunts in order to better protect themselves and
those they represent.

Paterno, and at first the top echelon of the University claimed to have been fooled by Sandusky. But outrage built quickly
when the state’s top cop said the coach hadn’t fulfilled a moral obligation to go to the authorities when a graduate assistant,
Mike McQueary, told Paterno he saw Sandusky with a young boy in the showers of the football complex in 2002.

At a preliminary hearing for the school officials, McQueary testified that he had seen Sandusky attacking the child with his
hands around the boy’s waist but said he wasn’t 100 percent sure it was intercourse. McQueary described Paterno as shocked
and saddened and said the co