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CHAIR’S REPORT - FALL 2007

 In searching for a few words to express the great 
state of our section at this time, I recalled the title of an 
album by Mary Chapin Carpenter (and a few others):  
“C’mon, c’mon”. Okay, I sound like a cheer leader, but 
I’m sticking with it.  This section of wonderful, talented, 
generous lawyers has made so many strides in the past 
few years:  listserve; website expansion with new url; 
color and expanded journal; moving from small to mid-
size section (over 500 members!); a council as diverse as 
Texas; an annual seminar second to none in the country; 
a lifetime achievement award; an artist advocacy award 
-- even a Rock Star (attorney) T-shirt -- swag, by gum, 
befi tting any self-respecting entertainment/sports outfi t.  
There is much more than space will allow.  And as a 
result we are poised to do even more.
  The advances of the past few years were made 
possible by the hard work of each of the councils and 
committees since the inception of this still-young section.  
The many of you who have served the section over the 
years have done so out of devotion to these rewarding 
fi elds of practice of which you have made a career (a 
life).  Many more of you are new to these fi elds and are 
developing your practice in these areas or are exploring 
such ideas.  To each of you who have given your time 
and care to this section and these fi elds of practice, 
thank you.  To those of you (lawyers, paralegals, law 
students) interested in these fi elds, a warm welcome.  
Lyle Lovett said “I Love Everybody,”  and we need and 
want everyone of you.  
 The technological and digital advances of the last ten 
years have been good to Texas, and the convergence of 
these phenomena with the entertainment and sports talent 
in our legendary Texas has created still more wonderful 
opportunities for our clients.  This section has helped Texas 
lawyers in these fi elds keep pace with these opportunities.  
And, of course, in these changing times, there is much 
to do.  We need your help in so many ways:  updating 
content on the website; planning and developing courses 
for the annual Entertainment Law Seminar to keep pace 
with the rapidly changing industries; developing another 
sports seminar; moderating the listserve; helping the 
journal with its many tasks such as copy-editing, reading 
submissions, solicitation of sponsors and ads; tracking 
legislation to help members stay informed; helping 
the membership committee survey and communicate 
with the membership and helping the committee reach 
out to non-renewed and potential members and other 
sections with similar interests;  planning the speakers 
and promotions and activities in connection with the 
annual meeting; etc.  Serving on committees to do these 
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 to e-mail Yocel at Yocelaw@aol.com or 
the editor at srjaimelaw@pdq.net …

important tasks with fi ne lawyers from around the state 
is fun and develops relationships and networks.  It helps 
you and helps us all.  It helps our clients -- those who 
make up the entertainment and sports communities of 
our state.  
 Please pick up the phone or send an e-mail to me 
or any of the council and let us hear from you.  We 
want you involved with us and the section.  We hope 
to see you at our highly regarded Entertainment Law 
Seminar October 11th and 12th.  We’ve really had it 
going on for the past several years.  Let’s keep it up.  
C’mon, c’mon!

--Craig Barker
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October 11 & 12, 2007

The 17th annual Entertainment 
Law Institute Conference in 

Austin, Texas
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 Florida A&M fi red Mike Gillespie after the basketball coach 
was charged with misdemeanor stalking Gillespie was accused of 
stalking a former girlfriend while he was head coach of the basketball 
team ...
Former referee Tim Donaghy planned to plead guilty to federal 
charges that he bet on games he offi ciated. Donaghy allegedly 
placed wagers on games he offi ciated after being approached by low 
level mob associates. NBA commissioner David Stem reassigned 
Donaghy and then fi red him following the FBI investigation. Stem 
called Donaghy a “rogue, isolated criminal” Despite Donaghy being 
in the top tier level of offi cials, no other NBA offi cials or players 
have so far been named in the scandal, which Stem called the “most 
serious situation and worst situation that I have ever experienced 
either as a fan of the NBA, a lawyer for the NBA or a commissioner 
of the NBA.” ...
 Faced with codefendants making deals with prosecutors, 
Atlanta Falcons’ quarterback Michael Vick made a deal. Purnell 
Peace and Quanis Phillips plead guilty to their role in dog fi ghting 
conspiracy and blamed it all on Vick. Claiming that Vick fi nanced 
the operation, the two former Vick associates, detailed how Vick 
not only was the money behind the dogfi ghts, but also revealed that 
Vick attended several dogfi ghts in Virginia and other states with his 
partners, offering purses as high as $26,000. As star witnesses for 
the prosecution, Peace and Phillips detailed how Vick participated in 
various activities including getting rid of dogs that failed to win or 
performed poorly. Vick was alleged to have participated in various 
methods of mistreating the dogs, including hanging, drowning and 
slamming at least one dog’s body to the ground. The U. S. District 
Court for the Eastern District of Virginia had issued an 18 page 
indictment of Vick prior to his guilty plea ...
 Nebraska wide receiver Maurice Purify pleaded no contest to 
four charges, of driving while intoxicated, assault, disturbing the 
peace and hindering arrest ...
 Wisconsin running back Lance Smith was suspended from the 
Badger football team following a dispute with his girlfriend. Despite 
no charges being fi led, the school suspended the player after athletic 
director Barry Alvarez, said Smith violated the athlete department’s 
student athlete discipline policy. The dispute allegedly arose after 
Smith and his girlfriend had a dispute about cab fare she owed him ...
 An attorney admitted leaking the grand jury testimony of 
San Francisco Giants’ outfi elder Barry Bonds and others. He was 
sentenced to two and one half years in prison. Troy Ellerman 
pleaded guilty to allowing a San Francisco Chronicle reporter to see 
transcripts of testimony by Bonds, Jason Giambi, Gary Sheffi eld and 
other athletes. He initially blamed federal investigators for leaking 
the testimony. U.S. District Court judge Jeffrey White approved the 
revised deal after criticizing prosecutors for the initial plea bargain 
calling for a prison term of 15 24 months. Ellerman was hired by 
Victor Conte, founder of the Bay Area Laboratory Cooperative, and 
served as the attorney for BALCO vice president James Valente. 
During his representation of Valente Ellerman allowed his client to 
view the grand jury testimony, which led to publication of reports 
that Giambi and others admitted to using steroids ...

 Your comments or suggestions on the Section’s website may be 
submitted to Yocel Alonso at Yocelaw@aol.com and as always your 
comments regarding the journal may be submitted to your editor 
sijaimelaw@pdq.net; ...

Sylvester R. Jaime  Editor

FOR THE LEGAL RECORD ...

Honesty or merely the way of sports law ...
 Bill Belichick, the head coach of the New England Patriots 
was fi ned by the NFL $500,000 for violation of the NFL’s edict 
against spying on other teams. Commissioner Roger Goodell 
ordered the team to pay $250,000 and forfeit a 2008 fi rst round 
draft choice if the Patriots reach the playoffs, or a 2nd and 3rd pick 
if it does not. Goodell’s efforts to clean up the NFL have kept him 
a most busy commissioner, including suspending Atlanta Falcons’ 
star quarterback Michael Vick, Tennessee Titan’s defensive back 
Adam “Pacman” Jones and Chicago Bear’s defensive lineman 
Tank Johnson for their off fi eld behavior. Belichick’s fi ne, the 
maximum permitted by the NFL, is a small part of his $5 million 
dollar per year contract, and appears arrogant and brazen following 
Goodell’s enforcement of the NFL new policies of accountability 
for non football offenses. The Patriot’s coach’s intentional decision 
to tape the New York jet’s sideline, clearly violated NFL rules, and 
not only calls into question the team’s Super Bowl wins but also 
demonstrates the head coach’s blatant disregard of NFL rules and 
apparent willingness to cheat to win. Whether Belichick’s tactics 
impacted the team’s championship seasons may never be known 
but like San Francisco Giant’s outfi elder, and all time home run 
record holder, Barry Bonds, will often enter into the conversation 
when considering if the Patriots violated league rules to win their 3 
Super Bowls ...
 $100 million dollars was the hit a Ferrari took for cheating. 
The Formula One team was punished with the record fi ne in the 
biggest scandal in auto racing history. The McLaren drivers were 
not punished, but the team was also striped of its constructors’ points 
when a 780 page dossier was found at the home of McLaren’s chief 
designer, Mike Coughlan. Although the Ferrari team escaped further 
punishment because the evidence did not show that the documents 
were misused, Ferrari mechanic Nigel Stepney, who allegedly 
supplied the documents, was fi red. The $100 million fi ne is the 
largest fi ne on record and exceeded the McLaren team’s previous 
Fl record fi ne of $2.5 million ...

Call of the docket:
 Toronto Maple Leafs’ forward Mark Bell plead no contest to 
drunken driving and hit and run, and was suspended for 15 games 
without pay by the National Hockey League ...
 Josh Heytvelt, former and now current center on the Gonzaga 
basketball team, was permitted to return to the team after being 
suspended for possession of hallucinogenic mushrooms. Heytvelt 
not only met the terms of his probation, he exceeded them in doing 
over 300 hours of community service in an effort to return to the team 
and get back into the good graces, and a big payday, of the National 
Basketball Association. Heytvelt had been touted high draft choice 
prior to his involvement in the drug charges ...
 University of Texas safety Tyrell Gatewood was arrested on two 
misdemeanor counts of possession of a dangerous drug, bond was 
set at $2,500 and he was released on personal recognizance. The car 
Gatewood was riding in was pulled over on a routine traffi c stop, 
and the car searched. Drug paraphernalia was found in the car and 
Gatewood was arrested, along with UT freshman defensive back 
Ben Wells. The car was pulled over by the Travis County, Texas 
sheriffs deputy for failing to properly signal a turn. After claiming 
he smelled marijuana from the car, the sheriffs deputy search the 
vehicle and found 9 grams of Xanax, a small amount of pot and a 
baby bottle containing codeine cough syrup ...
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I. INTRODUCTION
 As an aspiring screenwriter,2 expression misappropriation in the 
screenwriting fi eld strikes a particular chord with me.  If any aspect 
of entertainment is unglamorous, it is the life of a screenwriter3 
particularly the unknown screenwriter.  Unknown screenwriters 
rarely have the resources (or the talent) to turn their manuscripts 
into motion pictures.4   Accordingly, after spending countless years 
working on a project, they may submit their scripts to those that 
have the resources only to experience continual rejection.5 
 “[M]iraculously, some scripts do get sold,”6  but the screenwriter 
may never get to share his story with the general public if the script 
does not make it to production.7   Perhaps worse, those screenplays 
that make it to the big screen often get revised and re-written (by 
studio executives,8  directors, actors, and agents9) that by the time 
the script comes to life as a fi lm, the screenwriter’s original vision is 
completely tarnished.10   As Julius J. Epstein, the author of Casablanca, 
explains, this procedure “has driven more than a few screenwriters 
to the Betty Ford Rehabilitation Center in Palm Springs.”11

 It gets worse.  Screenwriters (like Jon Coppola, Jason 
Coppola, and Mario Pittore12)  may submit their scripts to large 
production companies (like Wayans Bros. Entertainment13) only 
to see the production company use their script without crediting 
them, leaving them in a seemingly endless legal battle of David v. 
Goliath proportions.14  This illegal practice, known as expression 
misappropriation, is a screenwriter’s nightmare, and it runs rampant 
in the fi lm industry.15

 This Paper argues that the law should impose higher punitive 
damages against large production companies, like Wayans Bros. 
Entertainment, to prevent these companies from misappropriating 
screenwriters’ expressions.  Part II demonstrates the prevalence 
of expression misappropriation in the screenwriting context by 
highlighting numerous cases where prominent production companies 
may have misappropriated screenwriters’ works.  Part III introduces 
the factual background surrounding the Capollas and Pitore’s 
claims against the Wayans brothers, and demonstrates why these 
screenwriters have a winning case.  Part IV argues that the law 
should impose harsher monetary penalties to dissuade production 
companies from stealing screenwrtiers’ expressions.  This section 
looks to the Sherman Antitrust Act for guidance. 

II. EXPRESSION MISAPPROPRIATION OF 
SCREENWRITERS’ WORKS
 A quick look at four recent casesPrice v. Fox Entm’t Group, 
Inc.,16  Chalfant v. Tubb,17  Kourtis v. Cameron,18  and Preller v. Time 
Warner19 emphasizes expression misappropriation’s pervasiveness 
in the fi lm industry, particularly amongst production companies that 
steal screenwriters’ expressions.

 A. Price v. Fox Entm’t Group, Inc.
 In Price v. Fox Entm’t Group, Inc.20,  two screenwriters “wrote 
a screenplay . . . entitled Dodgeball: The Movie,” which one of the 
writers registered with the Writers Guild of America.21  That same 
writer handed the script to a “then . . . agent-in-training in W[illiam] 
M[orris] A[gency]’s Independent Film division.”22   Shortly after, 
another screenwriter “completed his fi rst full-length draft of his 

A SLICE OF PIE PRODS. V. WAYANS BROTHERS ENTERTAINMENT:
EXPRESSION MISAPPROPRIATION AND SCREENWRITING

JAMES J. LAROCCA*

“[W]riters are the most important part of the making of a motion picture, 
and we must do everything in our power to prevent them from fi nding out.” 

Irving Thalberg, MGM Studios

screenplay, then-titled Underdogs.”23   The writer registered the script 
“with the Writers Guild of America,” and sent the screenplay to the 
agent-in-training’s coworker. 24  The writer retained this coworker 
as his agent.25 
 A film production company “develop[ed] Underdogs into 
a motion picture.”26   Fox “acquired the rights to Underdogs,”27  

which was “re-titled as Dodgeball: A True Underdog Story.”28   The 
original writers sued Fox,29  and others associated with the fi lm,30  
for copyright infringement.31   Due to the similarities between 
Dodgeball: The Movie and Dodgeball: A True Underdog Story 
(including plot and characters),32  and the association between the 
parties involved (the second script’s author may have had access to 
the original screenplay),33  the court refused to grant the defendants 
summary judgment. 34

 B. Chalfant v. Tubb
 In Chalfant v. Tubb,35  co-screenwriters “wrote a screenplay 
entitled ‘Blood Trail’ and obtained a copyright from the United 
States Copyright Offi ce.”36   “The screenplay combines elements of 
Westerns and horror fi lms, in addition to Native American cultural 
themes.”37   Madrugada Productions, Inc.’s owner “requested a copy 
of the screenplay from” one of the writers.38   “After reading the 
screenplay, [the production company’s owner] expressed interest 
in producing a fi lm based on the screenplay.”39   He met with the 
screenplay’s co-authors and “mentioned the possibility that he would 
seek [the writers’] permission to use the screenplay for his fi lm, but 
stated that contractual details could be worked out after the fi lm was 
produced.”40 
 After some preliminary name-calling,41  the production 
company’s owner obtained permission to turn the script into a fi lm 
“without a written contract.”42   The production company’s owner 
“orally agreed that he would execute a contract with [the writers] 
once the fi lm was produced and he had located a distributor.”43   He 
“specifi cally agreed not to seek any distribution rights until [the 
writers] approved the distributor and the parties signed a contract 
solidifying [the writers’] rights as owners of the screenplay.” 
 After transforming the script into a film, the production 
company’s owner “fi led applications for copyrights for the derivative 
screenplay of Blood Train and the fi lm itself.”45   Although he listed 
the writer who he obtained permission to fi lm from “as a coauthor 
of the [derivative] screenplay,”46  he “failed to mention” the other 
writer.47   Additionally, “[t]he application did not note that the 
screenplay for Blood Trail was a derivative work and omitted any 
reference to the [original] screenplay.”48   The production company’s 
owner received copyrights to the screenplay and fi lm.49 
 The writers “claim[ed] that the fi nal version of Blood Trail 
distributed by [the production company] contains large segments 
of dialogue lifted directly from [the writers’] original screenplay, 
as well as the same characters and events taken from the original 
work.”50   Additionally, they “state[d] that they have never received 
any compensation from [the production company] for use of their 
screenplay.”51  The fi lm’s “DVD packaging . . . states that the fi lm is a 
Madrugada Ranch production and that the screenplay was coauthored 
by” the production company’s owner and the writer who gave him 
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Continued from Page 4
permission to fi lm the story.52   Consequently, the writers sued the 
production company’s owner for copyright violations.53   A court has 
denied the production company and its owner’s motions to dismiss 
the screenwriters’ copyright claims.54 

 C. Kourtis v. Cameron
 In Kourtis v. Cameron,55  two writers “developed the concept for 
a fi lm entitled The Minotaur, which details the exploits of a half-man, 
half-bull that can transform itself into various human and inanimate 
forms.”56   They “set forth their ideas in a thirty-page ‘treatment’ that 
provide[d] a synopsis of the prospective fi lm.”57   After registering the 
treatment “with the Worldwide Register of Copyrights,” they hired 
a screenwriter “to write a screenplay based upon their treatment.”58   
The treatment writers and the screenwriter agreed that the treatment 
writers “would own the screenplay’s rights.”59 
 When the screenwriter finished the script, the treatment 
writers “began to shop the screenplay around.”60   “[A]n employee 
of International Creative Management (“ICM”) . . . informed the 
[treatment writers] that he would share the materials with fi lm maker 
James Cameron, who was an ICM client.”61   “Cameron contacted 
the [treatment writers] and initially expressed an interest in The 
Minotaur, but ultimately neither Cameron nor anyone else agreed 
to produce the project.”62 
 Cameron subsequently “released the film Terminator II: 
Judgment Day, whichlike The Minotaurfeatures a character 
that can transform its appearance into both human and nonhuman 
forms.”63   After a court determined that the treatment writers, not 
the screenwriter, owned the rights to The Minotaur, 64 “the [treatment 
writers] “alleged that Cameron had utilized The Minotaur’s shape-
changing concept in Terminator II without providing payment or 
attribution.”65   Despite the stories’ similarities and Cameron’s 
association with The Minotaur, the court denied the treatment writers’ 
claim because the statute of limitations barred their claim.66 

 D. Preller v. Time Warner
 In Preller v. Time Warner,67  a screenwriter wrote  a screenplay 
“about a young, handsome male protagonist, who was the president 
of a modeling agency, and had a history of disrespectful behavior 
towards women.”68   Subsequently, a “heavenly being” transformed 
the protagonist’s body “into the body of a woman.”  
 Shortly after copyrighting the script, the writer “submitted two 
copies” of the script “with tapes and cartoons” to the head of Martin 
Elfand Productions.70   “Nearly two years later,” the writer learned 
that the company “was not interested in his work.”71   After the 
screenwriter asked Martin Elfand Productions to return the scripts, 
tapes, and cartoons, the company told him they could not locate the 
materials.72

 About two years later, the writer discovered the movie Switch, 
and believed the movie’s producers based the fi lm off the script he 
submitted to Martin Elfand Productions.73   The movie “concerns a 
male advertising executive, with a history of disrespectful behavior 
toward women.”74   Subsequently, the executive “dies and is returned 
to earth as a women.”75 
 Approximately two years after the discovery, Home Box Offi ce, 
Inc.’s (“HBO”) senior counsel sent the writer a letter “informing him 
that ‘Switch’ was independently created and produced by B[lack] 
E[dwards] C[o.] for Cinema Plus, a limited partnership managed 
by a subsidiary of” HBO.76   Eleven months later,77  the writer sued 
The Black Edwards Co., Black Edwards, Time Warner, Inc., and 
Time Warner Entm’t Co., L.P. for copyright infringement.78   When 
the Time Warner, Inc., The Black Edwards Co., and Black Edwards 
moved for a dismissal, the court denied their motions because of 
the stories’ similarities and the alleged infringer’s access to the 
claimant’s screenplay.79 

 Price,80  Chalfant,81  Kourtis,82  and Preller83  demonstrate the 
prevalence of expression misappropriation in screenwriting.

III.  A SLICE OF PIE PRODS. V. WAYANS BROS
 ENTM’T 

 A. Facts
 Jon Coppola, Jason Coppola, and Mario Pittore “created 
and composed a screenplay entitled Johnny Bronx,” which they 
“registered with the Writer’s Guild of America . . . and . . . the United 
States Copyright Offi ce.”84   “[T]he screenplay involves a fumbling 
FBI agent who is an African American.  In order to gain back the 
respect of the Bureau, through modern technology, he is converted 
to a white Italian American mobster to infi ltrate the mafi a.”85   The 
writers submitted the screenplay to the Wayans brothers’ agent,86  and  
after “at least one of the Wayans Brothers reviewed the screenplay,”87  
a representative told the writers that the brothers “were not interested 
in the screenplay or starring in the fi lm.”88 
 Thereafter, the Wayans brothers embarked on a project entitled 
White Chicks, a fi lm that “involves two bumbling African American 
FBI agents who seek redemption through transformation into two 
undercover white women.”89   The writers “obtained a copy of the 
screenplay for the White Chicks fi lm and discovered that the general 
idea, plot, theme and even scenes contained therein were almost 
identical to that contained in the[ir] screenplay.”90   Consequently, 
the writers sued the Wayans Brothers (and others associated with 
White Chicks91) for copyright violations.92 

 B. Analysis
 The Coppolas and Pittore should prevail under the Second 
Circuit’s infringement analysis.93  After a screenwriter demonstrates 
that he owns a valid copyright to a story,94  courts examine two 
factors to determine whether there is infringement: (1) the alleged 
infringer’s access to the original story; and (2) similarities between 
stories.95   As in Price,96  Chalfant,97  Kourtis,98  and Preller,99  the 
interaction between the Coppolas, Pittore, and the Wayans brothers’ 
agents raises suspicion100in fact, since “at least one of the Wayans 
Brothers” actually reviewed the Johnny Bronx screenplay,101  access 
is not a disputed issue.  Consequently, I focus my analysis on the 
substantial similarities between the Johnny Bronx and White Chicks 
screenplays.102 
 Substantial similarity “‘requires that the copying [be] 
quantitatively and qualitatively sufficient to support the legal 
conclusion that infringement (actionable copying) has occurred.’”103    
“‘The qualitative concerns the copying of expression, rather 
than ideas [, facts, works in the public domain, or any other non-
protectable elements].’”104    “‘The quantitative component generally 
concerns the amount of the copyrighted work that is copied,’ which 
must be more than ‘de minimis.’”105 
 Since White Chicks qualitatively and quantitatively resembles 
Johnny Bronx, the Coppolas and Pittore should prevail in their 
lawsuit against the Wayans brothers.  Qualitatively, White Chicks 
embraced Johnny Bronx’s very original conceptan African 
American FBI agent that transforms his race to infi ltrate an exclusive 
part of society.106   While each element alone may be an unprotected 
idea,107  Johnny Bronx’s link of ideas creates a protectable expression.  
Quantitatively, White Chicks and Johnny Bronx are similar.  Aside 
from the fact that in White Chicks, as in Johnny Bronx, an African 
American FBI agent transforms his race to infi ltrate an exclusive part 
of society,108   the screenwriters claim that scenes in White Chicks 
are “almost identical”109  to scenes in Johnny Bronx.  
 Renown screenwriter Christopher Keane provides valuable 
insight into how production companies fi ddle with screenwriters’ 
expressions to produce distorted versions of the original scripts.  
Keane wrote a novel, which he later made into a screenplay, entitled 
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The Crossing.110   The Crossing is a story “about the biggest poker 
game of World War II . . . a winner-take-all-fi ve-card-stud game 
aboard a liberty ship heading home from war.”111   While the story 
has never been transformed into a fi lm, Keane has sold his tale to 
fi lm makersrepeatedly.112   And while the buyers have yet to turn 
the screenplay into a movie, they have come close.113  When MGM 
owned the rights to the script they felt it “needed work. It was the 
eighties [then] and people wanted to see romance in their movies . . . 
.”114   MGM asked, “What about having a few nurses on board ship, 
maybe for one or two of the players to schtumpf in between poker 
hands? . . . This is what Hollywood producers do.”115    Sometimes the 
revisions are not as subtle.  Another production company told Keane:

“Instead of a World War II poker game on a ship . . . we’re 
going to hold a modern day video game championship in 
Las Vegas.  We keep the characters.  We keep your fabulous 
concept.  We keep everything but World War II and poker, 
which no one wants anyway.”116   

(Keane states, “This was possibly the worst idea I had ever heard.” 117)  
Judgments aside, Keane’s commentary demonstrates that production 
companies revise (sometimes drastically) highly advanced ideas that 
they acquire from screenwritersideas the companies may never have 
thought of without the screenwriter’s story.  Accordingly, the original 
screenwriter deserves credit even though the fi nal product may veer 
“terribly” from the original script.  As the producer acknowledged, if 
he transformed Keane’s World War II poker game into a modern-day 
video game competition, the producer would still be telling Keane’s 
story.  Since this transformation is much more pronounced than an 
African American FBI agent that infi ltrates high society America (as 
opposed to the Italian-American mafi a) as two white women (instead 
of a white man), Keane’s analysis supports the Cappolas and Pitore’s 
claim that White Chicks is substantially similar to Johnny Bronx.

IV.  HARSHER MONETARY DAMAGES

 Like trusts that use their power to injure consumers 
and competitors,118  production companies take advantage of 
screenwriters’ vulnerability.119   In order to combat illegal trusts 
Congress enacted the Sherman Act, which imposes harsh monetary 
penalties against violators.120   Copyright law should follow suit.  
Currently, federal copyright law imposes a statutory penalty of 
$150,000 against infringers.121   Alternatively, the law provides an 
injured party with lost profi ts.122 
 These remedies are inadequate because a $150,000 penalty 
may not deter a production company from stealing a screenwriter’s 
work,123  especially if the company believes the script will lead to 
a profi table movie (which the company believes if it buys a script 
or steals its expression of ideas).124   Additionally, determining lost 
profi ts may be incredibly diffi cult if not impossible.  Screenwriters 
negotiate with production companies over the sale of their scripts.125   
Such negotiations may lead to agreements that courts cannot 
accurately predict since negotiations are inherently unpredictable.126   
Screenwriters with superior negotiation skills (or excellent agents) 
may be able to secure larger payments than screenwriters with 
inferior skills.  Moreover, negotiations may lead to a variety of 
different kinds of agreements ranging from outright buyouts to 
payments contingent upon options127courts cannot predict what 
kinds of agreements production companies and writers would have 
agreed to.  Furthermore, courts should not look to the “going price” 
of scripts since script’s are unique and some may be (unpredictably) 
more valuable than others.128  Finally, since production companies 
alter scripts as they feel appropriate,129  a court would not be able 
to determine what profi ts a screenwriter would have made had a 
production company not altered his original work.

 After considering the incredible profi ts production companies 
may “reel” in after transforming a screenwriter’s expression into a 
movie,130  the Sherman Act’s $100,000,000 punishment for corporate 
violations (production companies) and $1,000,000 penalty for 
individual violations131  would serve as a more appropriate remedy 
than copyright law currently provides.132   If production companies 
like those in Price,133  Chalfant,134  Kourtis,135  Preller,136  and 
Wayans137 faced such penalties, they undoubtedlyu would be less 
likely to misappropriate screenwriters’ ideas.  

V. CONCLUSION
 Jon Coppola, Jason Coppola, and Mario Pittore, the authors of 
Johnny Bronx, have a strong claim against the Wayans brothers.137   
Since the Wayans brothers used the screenwriters’ well-thought 
out and original concept about an undercover African American 
FBI agent, who transforms races to penetrate an exclusive social 
group, the screenwriters should prevail.138   But their case is just 
one example of large production companies out-muscling powerless 
screenwriters by misappropriating their expressions.139   In order to 
protect powerless screenwriters from these conglomerateswho 
currently do not have much to lose by stealing the screenwriters’ 
expressions140copyright law should impose punitive damages 
similar to those that the Sherman Act imposes against violators.141   
Maybe then screenwriters will reap the benefi ts and respect they 
have long deservedafter all, they are “the most important part of 
the making of a motion picture.”142 

* Associate, Jackson Lewis, LLP, September 2007; J.D. Candidate, Boston University School of Law, 2007; B.S. 
Cornell University School of Industrial and Labor Relations, 2004.
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was horrifi ed by what was happening to my book. “Stop,” I shouted “you are defi ling my work.” They 
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that try to infi ltrate exclusive social groups. Some movies like Soul Man (1986) have involved race transformation 
as well. Before such movies, these expressions alone arguably were copyrightable. Likewise, before White Chicks, 
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RUSSIN , supra note 4 at 328-29.
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Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations, is hereby declared to be illegal. Every person who shall make any contract 
or engage in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on 
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Id. at § 2.
121.  See 17 U.S.C. § 504.
122.  Id.
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Harry Potter and the Philosopher’s/Sorcerer’s Stone (2001) $968,657,891
Star Wars Episode I: The Phantom Menace (1999) $922,379,000
The Lord of the Rings: The Two Towers (2002) $921,600,000
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Harry Potter and the Goblet of Fire (2005) $892,194,397
Shrek 2 (2004) $880,871,036
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IMDb, All-Time Worldwide Box  Offi ce, available at http://www.imdb.com/boxoffi ce/alltimegross?region=world-
wide (last accessed April 3, 2007). 
125.  According to George Lucas, who produced Star Wars and Raiders of the Lost Ark, “They don’t make 
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126.  “Negotiation is a fascinating subject in part because the process is so often unpredictable.” Lakshmi 
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at http://www.blackwell-synergy.com/doi/pdf/10.1111/j.1571-9979.2005.00074.x?cookieSet=1.
127.  KEANE, supra note 3 at 136. Keane mentions a variety of ways production companies buy scripts from screenriters:

The agent shops your script to people inside the agency, some outside. Before long, there’s a bite.  Let’s say a 
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to option your screenplay and pays you $25,000 for a one-year option against a purchase price of $250,000 
if the picture is made. This means that for $25,000 you give the producer the exclusive right for one year 
to try to set up your script. During this time the producer will send it to actors, directors, and the studios. 
“Against a purchase price” means that if your script goes before the cameras, you will get the difference 
between whatever you’ve made so far on the project, and, in this case, $250,000. This option agreement 
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Id. note 3 at 136-37.
128.  The wide-range of box offi ce sales amongst the top ten grossing movies of all time demonstrates that some 
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132.  See 17 U.S.C. § 504.
133.  2007 U.S. Dist. LEXIS 6083.
134.  453 F. Supp. 2d 1308.
135.  419 F.3d 989.
136.  1994 U.S. Dist. LEXIS 19568.
137.  See discussion supra Part III.B.
138.  Id.
139.  See discussion supra Part II.A-D.
140.  See discussion supra Part IV.
141.  Id.
142.  See Epstein supra note 1.

Continued from Page 6
each work, a former dodgeball champion comes along unsolicited to coach the team. Notably, both coaches 
are wheelchair-bound and use unorthodox training methods. . . . The underdog team in both works begins 
to excel and as a token of the success, the main character in both works receives a gift from the coach . . 
. Moreover, in each work, the coach dies in a freak accident in the middle of the competition, causing the 
main character to lose hope and want to give up. However, in each work the coach reappears as a ghost and 
speaks to the main character to provide words of wisdom and advice on how to win.

Id. at *29.  Judge Scheindlin also noted characters with similar names and personalities in both works:
For example, as detailed above, the coach characters are quite similar. Numerous parallels also exist between 
the character of Gordo in the [screenplay, Dodgeball: The Movie,] and Gordon in the Motion Picture. Not 
only are their names almost identical, but they share certain characteristics as well. Gordo and Gordon are 
both overweight and they both have a fl aw that they must overcome to help the team win the semifi nal match: 
Gordo must overcome his fear of using other people’s toilet paper in order to make it in time to the match; 
Gordon must take control of his anger and channel it to dodgeball during the match when he is the last man 
standing on the team. In both works, Gordo and Gordon do overcome the fl aws and save the day at the 
semifi nals in a very similar manner, by miraculously nearly single-handedly eliminating almost every player 
on the opposing team. Still other character parallels are present. Both works have a character named Kate who 
plays dodgeball: in the [screenplay, Dodgeball: The Movie,] Kate is a lesbian on the metermaids team; in the 
Motion Picture, Kate is the bisexual player on the Average Joes. In both works, a young boy named Timmy 
appears in a short scene as one of the coach’s mentees. There are also a few characters that appear in early . 
. . drafts [of the motion picture’s screenplay] that share names with characters in the [screenplay, Dodgeball: 
The Movie,], such as Dick and Sam (short for Samantha in the [screenplay, Dodgeball: The Movie,]). In sum, 
I fi nd that there are suffi cient similarities to raise an issue of material fact as to the issue of actual copying. 
The degree of similarity between these works is clearly an issue for the trier of fact.

Id. at 29-30.
33.  Judge Scheindlin pointed out “‘a particular chain of events or link by which the alleged infringer might have 
gained access to the work.’” Id. at 30 (quoting Mowry v. Viacom Int’l, Inc., 75 U.S.P.Q. 2D (BNA) 1624 (S.D.N.Y. 
2005)). For instance, “plaintiffs raise a genuine issue of material fact as to whether there is a reasonable possibility 
that” the motion picture’s credited screenwriter “had access” to the Dodgeball: The Movie screenplay before he 
completed the motion picture’s script “through a third party intermediary such as” the agent-in-training, who 
had a copy of the Dodgeball: The Movie screenplay. Id. at 33-34. The then-trainee worked at the same company 
as the motion picture’s credited writer “at the same time.” Id. at 33-34. “[T]hey were ‘business friends’ . . . and 
given the nature of the industry, they were likely to keep in touch in order to maintain networking connections.” Id. 
at 34. Moreover, “a jury could fi nd that there was a reasonable possibility that” the agent-in-training’s coworker, 
who now represents the motion picture’s credited writer “may have given” the Dodgeball: The Movie screenplay 
to his client. Id. at 34-35. Furthermore, the court also noted the “‘unusual speed’” that the motion picture’s 
credited writer completed the motion picture’s script“within one month after the alleged date of access” to 
the Dodgeball: The Movie screenplay. Id. at *32. Notably, after this date “almost all of the characters who have 
the same names as the characters in the [Dodgeball: The Movie screenplay] . . . appear [in the motion picture’s 
credited writer’s drafts] for the fi rst time.” Id.
34.  Id. at *38.
35.  453 F. Supp. 2d 1308 (N.D. Okla. 2006).
36.  Id. at 1311.
37.  Id. at 1311-12.
38.  Id. at 1312.
39.  Id.
40.  Id.
41.  One of the writers “became concerned that [the production company’s owner] would produce a fi lm based 
on the screenplay without [the writers’] permission.” Id. Accordingly, that writer’s attorney sent the production 
company’s owner “a cease-and-desist letter forbidding” him from using the screenplay. Id. “After receiving the 
letter,” the production company’s owner “left a threatening message on” the writer’s answering machine. Id. The 
writer then informed the production company’s owner that his co-author had “control over fi lming rights for the 
screenplay,” but both writers “would be given screenwriting credit if a fi lm was ever produced.” Id. Additionally, 
he told the production company’s owner that both writers “would be entitled to compensation as par of any contract 
giving [the production company’s owner] rights to produce a fi lm based on the screenplay.” Id.
42.  Id.
43.  Id.
44.  Id.
45.  Id.
46.  This writer also acted in the fi lm.
47.  Id.
48.  Id.
49.  Id.
50.  Id. at 1313.
51.  Id.
52.  Id.
53.  Id.
54.  Id. at 1323.
55.  419 F.3d 989 (9th Cir. 2005).
56.  Id. at 993 (italics in original).
57.  Id. A “treatment” is “[a] prose narrative . . . that recounts the events in a proposed script of movie.” RUSSIN, supra note 4.
58.  Kourtis, 419 F.3d at 993 (9th Cir. 2005).
59.  Id.65.6
60.  Id.
61.  Id. James Cameron is an academy award winner director, perhaps best known for his work in Titanic. See, 
e.g., Jeff Jenson and Adam B. Vary, Cameron’s Titanic Comeback, ENTERTAINMENT WEEKLY, January 
19, 2007 at p. 12.
62.  Kourtis, 419 F.3d at 993 (9th Cir. 2005) (italics in original).
63.  Id. (italics in original).
64.  Id. 
 screenwriter claimed “that henot the [treatment writers]owned the copyright to [The] Minotaur screenplay 
and that Cameron had misappropriated The Minotaur’s concept of a shape-changing character. Id. (italics in 
original). Accordingly, the screenwriter “fi l[ed] a copyright infringement action . . . against Cameron and other 
persons associated with Terminator II.” Id. (italics in original). “The [treatment writers] did not intervene in [the 
screenwriter’s] suit.” Id. “The court ultimately found that Terminator II and The Minotaur are not substantially 
similar and granted summary judgment to Cameron and the other defendants on [the screenwriter’s] copyright 
infringement claim.” Id.(italics in original) (referencing Green v. Schwarzenegger, No. CV 93-5893 (WMB) 
(C.D. Cal. July 1, 1994), at 8). “The [treatment writers], who reside in Australia, then brought suit against [the 
screenwriter] in an Australian court to determine ownership of [The] Minotaur materials . . . the [treatment writers] 
prevailed.” Id. at 994 (italics in original) (referencing Kourtis v. Green, No. 8497 (Vict. Mar. 19, 1998)).
65.  Id.
66.  Id. at 1001.
67.  1994 U.S. Dist. LEXIS 19568 (D. Md. 1994).
68.  Id. at *2
69.  Id.
70.  Id.
71.  Id.
72.  Id. at*2-3.
73.  Id. at *3.
74.  Id.
75.  Id.
76.  Id.
77.  Id.
78.  Id. at *2. The writer sued Time Warner for “selling, leasing and distributing the movie ‘Switch.’” Id. at *6.
79.  Id. at *5, *7.
80.  2007 U.S. Dist. LEXIS 6083.
81.  453 F. Supp. 2d 1308.
82.  419 F.3d 989.
83.  1994 U.S. Dist. LEXIS 19568.
84.  Pl. Am. Compl. at ¶ 12.
85.  Id. at ¶ 13.
86.  Id. at ¶¶ 16, 17, 20. Hollywood talents Kenan Ivory Wayans, Sean Wayans, and Marlon Wayans are known 
as the Wayans brothers. Id. at 16.
87.  Id. at ¶ 18.
88.  Id. at ¶ 19.
89.  Id. at ¶ 28. Notably, another production company expressed interest in the screenwriters’ script until the 
company learned about White Chicks “because of the stark similarities between the general idea, plot and scenes 
contained in the screenplay and that depicted in” White Chicks. Id. at ¶ 31.
90.  Id. at ¶ 32.
91.  For instance, the Plaintiff’s Fourth Amended Complaint names Revolution Studios, Inc., Sony Pictures 
Entertainment, and the Gold/Miller Agency. See generally id.
92.  Id. at ¶¶ 35-40.
93.  I focus my legal analysis on the Second Circuit because if the case goes to trial it will be litigated in 
Connecticut, which is in the Second Circuit. See Pl. Am. Compl . at ¶ 8.
94.  “To establish [copyright] infringement, two element must be proven: (1) ownership of a valid copyright, 
and (2) copying of constituent elements of the work that are original.” Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 
499 U.S. 340, 361 (1991). “In any judicial proceedings the certifi cate of a registration made before or within fi ve 
years after fi rst publication of the work shall constitute prima facie evidence of the validity of the copyright and 
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I.  FACTUAL BASIS FOR THE ANTITRUST ISSUE
 A. Recent Baseball Television Negotiations and
 Transactions
 Organized baseball’s treatment of television has drastically 
changed over the past six decades.  In 1946, major league teams 
adopted rules preventing the broadcast of their games more than fi fty 
miles from the ballpark.1   Additionally, organized baseball struck 
fi nancially unfavorable deals with broadcasters.2 

 Presently, the major debate in the world of televised baseball 
revolves around how to best deliver out-of-market baseball games to 
consumers, in stark contrast to the fi fty-mile rule.  Moreover, Major 
League Baseball (“MLB”) demonstrated the tremendous value that it 
could demand for its product when it announced a seven-year, $700 
million deal for DirecTV to exclusively carry its Extra Innings package. 3
 Extra Innings is MLB’s out-of-market games television 
package.4   It allows subscribers, who pay a fee of about $1655, 
to watch approximately 60 games per week featuring teams 
from across the league, not just the local ball club.6  Since 
2002, Extra Innings has been non-exclusively distributed by 
DirecTV (a satellite television distributor), Dish Network (a 
competing satellite provider), and InDemand (a consortium 
of several cable television providers).7   During the 2006 
season, there were close to 600,000 Extra Innings subscribers.8 
   Leading into the 2007 season, MLB solicited offers for the 
rights to broadcast Extra Innings.  However, the package for which 
MLB was soliciting offers was not the same as in previous years; 
now it included rights to MLB’s new 24-hour baseball channel.9   
This packaging of rights is likely in response to the diffi culties that 
both the National Football League and the National Basketball 
Association experienced in getting cable companies to carry their 
own league networks.10   MLB made the acceptance of the nascent 
MLB Channel, to be launched in 2009, a condition of a successful 
bid to carry Extra Innings.11 
 This acceptance of the MLB Channel proved to be a tripping 
point for InDemand. InDemand’s starting offer included non-
exclusive rights to carry the MLB Channel.12   MLB’s condition was 
embraced by DirecTV, as it agreed to exclusively carry the MLB 
Channel as part of its $700 million deal.13   Additionally, DirecTV 
received a twenty percent ownership stake in the new channel.14 
 Following the announcement of the DirecTV deal, InDemand 
made another offer to MLB, allegedly matching the terms of 
the DirecTV deal, but MLB rejected the offer.15   The rejection 
stemmed from a disagreement regarding the terms of the DirecTV 
deal, which MLB had suggested could be matched by InDemand.16   
InDemand promised to match the 15 million subscribers to the 
MLB Channel that DirecTV would provide, but MLB claimed any 
prospective deal would require that MLB Channel be made available 
to eighty percent of all digital customers served by the distributor.17  

InDemand claimed this term was particularly unfair, since they 
would “assume a disproportionate share of the $100 million annual 
cost of Extra Innings and agree to carry The Baseball Channel on 
terms signifi cantly more onerous than DirecTV.”18 
 This failure to reach a deal would have prevented millions of 
television viewers from watching Extra Innings.  Extra Innings 

THE EFFECT OF THE BASEBALL ANTITRUST EXEMPTION ON 
BASEBALL’S RECENT TELEVISION DEALS

by Allan M. Johnson

was available to almost 100 million viewers in 2006, and DirecTV 
has only 16 million customers.19   This dramatic shift in customer 
base caused Senator John Kerry to hold hearings on the entire Extra 
Innings bargaining process.20   Stephen F. Ross, a sports law expert 
from Penn State University described the proceedings by noting 
“’You had a United States senator trying to broker a deal in public.’”21 
 The senator did have some success as MLB announced a deal 
with InDemand with a week of the hearings.22   InDemand agreed to 
carry the MLB Channel when it debuted in 2009, and MLB furnished 
InDemand ownership stake “about equal” to that of DirecTV.23   
As the deals stand presently, DirecTV and the cable companies 
represented by InDemand will pay $100 million per year to MLB 
for the rights to carry Extra Innings.24   Additionally, MLB’s majority 
share in MLB Channel will allow it to reap substantial fi nancial 
benefi ts from the “estimated $120 million in annual gross subscriber 
fees that the channel will generate.”25 

 B.  Resulting Legal Issues
 No less than three major antitrust issues present themselves 
from the preceding negotiations.  First, if the InDemand agreement 
had not gone through, several million television viewers would have 
been precluded from watching Extra Innings because they were not 
DirecTV subscribers.  The exclusive deal could be attacked as anti-
competitive under Section One of the Sherman Act.
 Second, each of the deals negotiated by MLB with the 
broadcasters conditions acceptance of MLB Channel as a condition 
of carrying Extra Innings.  This could be considered an illegal tying 
arrangement.  MLB forced the broadcasters to accept the MLB 
Channel by tying it to the Extra Innings package.
 Third, there is the issue of the baseball antitrust exemption.  This 
is the threshold issue in either of the above analyses.  If the baseball 
antitrust exemption covers this type of negotiation and deal-making, 
then MLB will avoid antitrust scrutiny for deals which may otherwise 
be unlawful under federal antitrust law.  This issue is the focus of 
the analysis of this article.
 In Section II, the article examines several different areas of law 
which may afford antitrust immunity to MLB’s conduct in the Extra 
Innings dealings.  Section III analyzes the deals under each of the 
exemption doctrines.  Section IV posits several conclusions regarding 
the outcome of the deal and what may happen in the future.

II.  APPLICABLE LAW
 A.  Sports Broadcasting Act
 When looking at the intersection of sports and broadcasting 
law, the logical place to start is the Sports Broadcasting Act of 1961 
(“SBA”).  The SBA provides an antitrust exemption for professional 
sports leagues when negotiating television deals, in certain contexts.26   
Specifi cally, the statute states that 

[t]he antitrust laws . . . shall not apply to any joint agreement 
by or among persons engaging in or conducting the organized 
professional team sports of football, baseball, basketball, 
or hockey, by which any league of clubs participating in 
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football, baseball, basketball, or hockey contests sells or 
otherwise transfers all or any part of the rights of such 
league’s member clubs in the sponsored telecasting of the 
games of football, baseball, basketball or hockey, as the 
case may be, engaged in or conducted by such clubs.27

At fi rst glance, the statute appears to exempt all television broadcasts 
from antitrust scrutiny.
 However, that is not the case.  The key is the narrow interpretation 
that courts have given to the language “sponsored telecasting.”  
“[T]he phrase ‘sponsored telecasting’ refers to broadcasts which 
are fi nanced by business enterprises (the ‘sponsors’) in return for 
advertising time and are therefore provided free to the general 
public.”28   Since satellite and cable signal providers provide their 
services for a fee, they could not be considered “free to the general 
public” in the context of this court’s interpretation of the SBA.
 In Shaw, a class of individuals challenged, on antitrust grounds, 
“an agreement among members of the National Football League 
(“NFL”) to sell broadcast rights jointly to satellite distributors.”29   
The NFL argued that “its pooled sale to the satellite distributor is 
nonetheless within the SBA’s antitrust law exemption because it 
constitutes a sale of residual or retained rights in the sponsored 
telecasts.”30  However, the court did not accept this argument, and 
it held “[t]he broadcast rights sold to sponsored telecasters do not 
subsume the separate broadcast rights sold to a non-sponsored 
medium.”31   Thus, the sale of NFL games to subscription satellite 
distributors is not with the antitrust exemption provided by the SBA.

 B.  The Baseball Antitrust Exemption
  1.  Origins- Toolson and Federal Baseball
 The baseball antitrust exemption traces its roots in federal 
court jurisprudence all the way back to the demise of the Federal 
League.32   The Federal League started in 1913 as a third option 
to the two dominant leagues of the day, the American League and 
the National League.33   The Federal League attracted players with 
contracts very favorable to the players.34   However, these contracts 
proved to be overly burdensome to owners, leading to the fi nancial 
downfall of the new Federal League.35   Organized baseball bought 
out most of the Federal League ball clubs.36 

 However, not all of the Federal League owners were satisfi ed 
with the dissolution of the league, especially the directors of the 
Baltimore franchise.37   They sued organized baseball under federal 
antitrust laws, claiming the defendants conspired to destroy the 
Federal League by buying out all of its baseball clubs.38 
 The Supreme Court disagreed, fi nding the Sherman Act did not 
apply to baseball.39   The Court stated that “[t]he business is giving 
exhibitions of base ball, which are purely state affairs.”40   “But the 
fact that in order to give the exhibitions the Leagues must induce 
free persons to cross state lines and must arrange and pay for their 
doing so is not enough to change the character of the business.”41   
Even though teams must travel interstate, the Court clearly held the 
game of baseball was a purely intrastate activity.  Section One of the 
Sherman Act declares illegal contracts and conspiracies “in restraint 
of trade or commerce among the several States.”42   Consequently, 
by holding that baseball fails to meet the defi nition of interstate 
commerce, the Court exempted baseball from antitrust scrutiny 
under the Sherman Act.
 Baseball’s antitrust exemption was challenged again a few 
decades later.  George Toolson, a former player in the Yankees farm 
system, fi led an antitrust suit challenging the legality of the reserve 
clause.43   At that time, the standard player contract contained a 
renewal clause that owners interpreted as a perpetual option to renew 
the player’s services.44   Many important people within organized 
baseball feared the possible outcome of a federal case testing the 
legality of the reserve clause.45 
 Those fears proved unfounded as the Supreme Court upheld 
the legality of both the reserve clause and the baseball antitrust 

exemption.46   This time, the Court did not examine the interstate 
commerce aspects of baseball.47   Instead, the Court looked to 
Congress’ inaction with regard to the baseball antitrust exemption, 
noting “Congress has had the ruling under consideration but has not 
seen fi t to bring such business under these laws by legislation having 
prospective effect.”48   Federal Baseball was construed to stand for 
the proposition that Congress did not intend to include “the business 
of baseball within the scope of federal antitrust laws.”49   The Court 
concluded “that if there are evils in this fi eld which now warrant the 
application to it of the antitrust laws it should be by legislation.”50   
Thus, even though the Supreme Court itself exempted baseball from 
antitrust scrutiny, the Court held it was the provenance of Congress 
to overturn such a decision.
 Other sports sought the same antitrust exemption as baseball, 
but the Court refused to extend the exemption past baseball.51   
“[S]ince Toolson and Federal Baseball are still cited as controlling 
authority in antitrust action involving other fi elds of business, [the 
Court] . . . specifi cally limit[ed] the rule there established to the 
facts there involved, i.e., the business of organized professional 
baseball.”52   The Court crafted a narrow exception just for baseball, 
even admitting that the ruling could be considered “unrealistic, 
inconsistent, or illogical.”53 

  2.  Defi nition- Flood v. Kuhn
 Baseball faced its third challenge regarding the antitrust 
exemption in fi fty years after Curt Flood was traded from the St. 
Louis Cardinals to the Philadelphia Phillies.54   Flood, a member of 
the Cardinals for eleven years, disliked the fact he would be uprooted 
from a place where he had been cultivating various opportunities 
outside of baseball.55   Moreover, the Phillies had a history of racial 
bigotry.56   Adding insult to injury, Flood was told about the trade 
only after the trade had been consummated.57   Flood wrote a letter to 
Commissioner Bowie Kuhn on Christmas Eve 1969, stating “After 
twelve years in the major leagues, I do not feel that I am a piece of 
property to be bought and sold irrespective of my wishes.”58   Kuhn 
denied Flood’s request to be declared a free agent, leading to an 
antitrust challenge to the trade.59 
 Both the trial court and the Second Circuit denied Flood’s claim, 
citing baseball’s long-standing antitrust exemption established in 
both Toolson and Federal Baseball.60   The Supreme Court granted 
certiorari and began its opinion with an unusual paean to the sport of 
baseball.61   After an exhaustive review of the tortuous history of the 
antitrust exemption, the Court made several conclusions.  First, the 
Court reversed course and held that professional baseball is “engaged 
in interstate commerce.”62   This holding is the opposite of the result 
reached in Federal Baseball, and it effectively destroys the reasoning 
supporting the initial creation of the antitrust exemption.  Second, 
the Court stated that the baseball was “an exception and an anomaly” 
given that its reserve system was exempt from federal antitrust laws.63  

Third, the baseball antitrust exemption “is an aberration that has been 
with us now for half a century, one heretofore deemed fully entitled 
to the benefi t of stare decisis, and one that has survived the Court’s 
expanding concept of interstate commerce.”64   
 Fourth, given that Congress has not acted to change the judicially 
created antitrust exemption for baseball, “[t]he Court, accordingly, 
has concluded that Congress has had no intention to subject baseball’s 
reserve clause to the reach of the antitrust statutes.”65   The Court 
stated that Congress, through “positive inaction,” has failed to act to 
reverse the judicially-created baseball antitrust exemption, and thus 
“has clearly evinced a desire not to disapprove them legislatively.”66   
Similar to the reasoning in Toolson and completely ignoring its own 
ability to overturn precedent, the Court decided to construe Congress’s 
failure to act as an affi rmation of a doctrine that it did not create itself.  
 “If there is any inconsistency or illogic in all this, it is an 
inconsistency and illogic of long-standing that is to be remedied by 
the Congress and not by this Court.”67   In other words, the mess 
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has been around so long that there’s no reason to clean it up at this 
point, and even if it should be cleaned up, someone else should do it.
 Even though the Court acknowledged that the reasoning behind 
the baseball antitrust exemption is either incorrect or, at best, 
illogical, the exemption survived its third challenge in fi fty years.  
No other case challenging the exemption has reached to Supreme 
Court, and it appears that only Congress is able to change the law 
relative to the existence of the exemption.

  3.  The Curt Flood Act of 1998
 Congress did act in a small way to change the exemption.  In 
1997, both the players’ union and the owners lobbied Congress for a 
statutory change to the scope of the antitrust exemption.68   They got 
what they wanted from Congress in the Curt Flood Act of 1998.
 The Flood Act changes the application of antitrust laws in regard 
to their application to baseball players themselves.  It states that 

the conduct acts, practices, or agreements of persons in the 
business of organized professional major league baseball 
directly relating to or affecting employment if major 
league baseball players to play baseball at the major league 
level are subject to antitrust law to the same extent such 
conduct, acts practices, or agreements would be subject 
to the antitrust laws if engaged in by persons in any other 
professional sports business affecting interstate commerce.69 

Thus, collective bargaining between players and management in 
baseball is subject to the same antitrust scrutiny that collective 
bargaining would be in any other professional sport.
 In reality, the Flood Act is a mere formality.  The non-statutory 
labor exemption would free this type of activity from antitrust scrutiny.70   
Thus, the Flood Act does nothing more than formally put baseball on 
the same level as other sports in this limited context.  The activity 
is still exempt from antitrust laws, just under a different doctrine.
 Additionally, the Flood Act expressly states that the Act does not 
change, in any way, the antitrust exemption in any other context.71   
The Act notes that it does not change the application of the SBA.72   

Therefore, the baseball antitrust exemption stands as it does in the 
Flood case, with the exception of the context of major league player 
employment negotiations.

 C.  Scope of the Baseball Antitrust Exemption
  1.  Narrow Scope
 While the existence of the baseball antitrust exemption is not in 
doubt, the exact scope of the exemption is not as precisely defi ned.  
Several courts have tackled the issue of the scope of the exemption, 
and the decisions can be broken down into three categories.
 First, some courts have held the antitrust exemption to have a 
very limited scope.  The prominent case espousing this interpretation 
involves an attempted purchase of a major league ball club.73   Two 
investors, one of which is major league catcher Mike Piazza’s father, 
attempted to purchase the San Francisco Giants in order to move 
the franchise to Tampa Bay.74   MLB formally rejected the plaintiffs’ 
bid following a background check which MLB felt raised questions 
about the plaintiffs’ backgrounds.75   The plaintiffs believed that 
MLB had implied that the plaintiffs, both of Italian heritage, were 
associated with the Mafi a.76   They fi led an antitrust suit, claiming 
the MLB conspired to prevent their purchase of the ball club, in 
violation of antitrust laws.77 
 MLB claimed baseball’s antitrust exemption would preclude any 
liability in the matter.78   The plaintiffs argued the exemption would 
not apply to the facts of the case.79   To evaluate the argument, the 
court examined the history of the exemption at length.80   In doing 
so, the court reached one important conclusion regarding the scope 
of the exemption- it was limited to the reserve clause.81   The court 
cited to several places in both Toolson and Flood where the Supreme 
Court indicated the dispositions of those cases specifi cally involved 
the reserve system.82   When analyzing the effect of stare decisis, 

the district court noted “[t]he only aspect of Federal Baseball and 
Toolson that remains to be followed is the result or disposition upon 
the facts there involved, which the Court in Flood determined to be 
the exemption of the reserve system from the antitrust laws.”83   In 
light of this limited scope of the antitrust exemption, the court found 
that the activity of MLB in this case did not involve the reserve 
system, and thus was not excluded from antitrust scrutiny.84 

  2.  Broad Scope
 In the second category of cases, the vast majority of courts 
have granted the exemption the widest possible scope, disagreeing 
with the Piazza analysis.  These cases involve the application of the 
antitrust exemption to the “business of baseball.”85 
 The genesis of the broad interpretation of the baseball antitrust 
exemption may come from the Seventh Circuit.86   Commissioner 
Kuhn rejected several player deals by the Athletics ownership 
because he felt it was not in the best interest of baseball to sell player 
contracts from team to team.87   The plaintiff challenged the decision 
on antitrust grounds, a contention the court rejected.88   “Despite the 
two references in the Flood case to the reserve system, it appears 
clear . . . that the Supreme Court intended to exempt the business of 
baseball, not any particular facet of that business, from the federal 
antitrust laws.”89   Consequently, the decisions of the Commissioner 
were not subject to antitrust scrutiny.
 One case involved a failed attempt to bring a AA minor league 
franchise to New Orleans.90   The move of the AA Charlotte franchise 
was approved with a condition; the move would be voided if a club 
of a higher classifi cation league moved into the territory.91   Indeed, 
this condition was met when the AAA Denver Zephyrs applied to 
move to New Orleans, and the Zephyrs move was ratifi ed.92 
 The district court refused to follow the “cramped view” of 
the Flood case provided by the Piazza analysis.93   “Even with the 
assistance of Piazza, the Court is not convinced that the baseball 
exemption to the antitrust laws does not apply in this case.”94   
References to the reserve clause in the Flood opinion did not limit the 
holding to just the reserve clause.95   As a result, the court granted the 
defendant summary judgment on the plaintiff’s federal antitrust claims.
 Another broad interpretation of the exemption came when 
two prospective classes of plaintiffs challenged, under antitrust 
laws, MLB’s actions relative to the players during the 1994 
strike.96   The two classes were comprised of fans and businesses 
adversely affected economically by the strike.97   The court 
explicitly rejected the Piazza holding, stating “the great weight 
of authority recognizes that the scope of the antitrust exemption 
covers the business of baseball.”98   Moreover, the court stated 
that “the Supreme Court should retain the exclusive privilege of 
overruling its own decisions.”99   The court applied the antitrust 
exemption to the facts and dismissed the antitrust claims.100 
 Several antitrust exemption cases involve MLB’s plans to 
contract the league, eliminating some Major League franchises.  
Three different cases involved MLB challenging Civil Investigative 
Demands propounded by attorney generals of different states.101   The 
Minnesota Supreme Court acknowledged a choice between “either 
a narrow or a broad reading of professional baseball’s antitrust 
exemption.”102   That court chose the broad reading, fi nding “that 
the sale and relocation of a baseball franchise, like the reserve clause 
discussed in Flood, is an integral part of the business of baseball and 
falls within the exception.”103   In Butterworth, a federal district court 
came to a similar conclusion, stating “[t]he basic league structure, 
including the number of teams, remains an essential feature of the 
business of baseball, exempt from the antitrust laws.”104   The Eleventh 
Circuit also reached a similar conclusion, explicitly fi nding “[f]ederal 
antitrust law exempts the contraction issue from judicial scrutiny.”105 
 All of the broad exception cases deal with the “business of 
baseball.”106   In each case, this “business” involves parties that 
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are either a part of organized baseball or parties that hope to be a 
part of organized baseball.  None of these cases involve third party 
interacting with MLB.

  3.  Baseball’s Interaction with Third Parties
 Last, some cases not directly dealing with the interactions 
of third parties with organized baseball have acknowledged the 
possibility that the exemption may not cover such dealings.  The 
Eleventh Circuit stated “[i]t is true that the antitrust exemption has 
not been held to immunize the dealing between professional baseball 
clubs and third parties.”107   The Seventh Circuit “recognize[d] that 
the exemption does not apply wholesale to all cases which may have 
some attenuated relation to the business of baseball.”108 
 At least two other district court cases have dealt with the 
coverage of the exemption in third party dealings.  The fi rst case 
arose out of the alleged breach of a concessions contract.109   The 
new owner of the Athletics franchise refused to honor a contract to 
provide concessions at baseball games, claiming the contract violated 
antitrust laws.110   Neither party nor the court in this case claimed the 
contract was exempt from antitrust law under an exemption, leading 
to the conclusion that no one involved believe that the exemption 
would apply to such a contract.111 
 Most illustrative is another district court case involving radio 
broadcasts of baseball games.112   A radio station brought federal 
antitrust claims against the owner of the Houston Astros franchise 
when the defendant cancelled the plaintiff’s contract to broadcast 
Astros games on the radio.113   In its review of the law behind the 
exemption, the court stated that the Supreme Court

has not considered the precise question of whether radio 
broadcasting of baseball games is also exempt, but its 
opinions imply that the exemption covers only those aspects 
of baseball, such as leagues, clubs, and players which are 
integral to the sport and not related activities which merely 
enhance its commercial success.114 

Thus, the district court differentiated the “business of baseball” 
from “business with baseball” in terms of the application of the 
antitrust exemption.  “Radio broadcasting is not a part of the sport 
in the way in which players, umpires, the league structure, and the 
reserve system are.”115   The court refused to treat the radio station’s 
claim differently simply because it made a deal with a baseball club, 
as opposed to any other entity.116   Any differentiation in treatment 
“would be to extend and distort the specifi c baseball exemption, 
transform it into an umbrella to cover other activities and markets 
outside baseball and empower defendants . . . to use that umbrella 
as a shield against the statutes validly enacted by Congress.”117 

 D.   The Effects of Third Party Interactions on Other
  Antitrust Exemptions
 The Henderson Broadcasting court was “also persuaded by plaintiff’s 
argument that an exempt baseball team, like a labor union or agricultural 
cooperative which is exempted from the Sherman Act by statute, loses 
its exemption when it combines with a non-exempt radio station.”118   
 Several examples exist of exempt entities losing an exemption 
due to interaction with another entity that is not afforded such 
an exception.  A union may lose its antitrust exemption when it 
connives with employers.119   The Webb-Pomerene Act, created 
to exempt American joint export associations thus affording them 
the ability to compete with foreign cartels without running afoul 
of the Sherman Act, did not provide an exemption to “transactions 
initiated, controlled, and fi nanced by the American Government.”120  
The Noerr-Pennington doctrine, which extends antitrust immunity 
to attempts to infl uence judicial and administrative actions, did not 
exempt the defendant telecommunications company’s refusal to 
interconnect local lines with its interstate lines because that refusal 
“was not directed toward infl uencing government action.”121 
 These cases demonstrate that exceptions to antitrust scrutiny will 
be strictly construed.  If an entity enjoying antitrust immunity strays 

slightly outside the bounds of the exempted conduct, it will lose the 
exemption.  In these cases, interaction with non-exempt entities led 
to the loss of immunity for an otherwise exempt organization.

III.  APPLYING ANTITRUST EXEMPTION
 DOCTRINES TO THE EXTRA INNINGS
 DEALS
 A.  Sports Broadcasting Act Analysis
 For the Extra Innings deals to enjoy antitrust immunity under the 
SBA, satellite television must qualify as “sponsored broadcasting.”122   
Under Shaw, broadcasting must be provided to the general public at 
no charge to fall under the SBA.123   Extra Innings is only provided to 
customers for a fee.  Consequently, the SBA will not provide an antitrust 
exemption for any of the facts surrounding the Extra Innings dealings.
 
 B.  Analysis Under the Narrow Exception
 Even though the analysis under the narrowly construed baseball 
antitrust exemption has been routinely rejected, in the absence of a 
Supreme Court decision explicitly defi ning the scope of the baseball 
antitrust exemption, any district court could decide to follow Piazza 
reasoning.  Piazza confi ned the antitrust exemption to just the reserve 
clause.124   Since the Extra Innings dealings have no relation to the 
reserve clause, they cannot be exempted under a narrow construction 
of the baseball antitrust exemption.

 C.  Analysis Under the Broad Exception
 Analysis under the broad antitrust exemption is not nearly as 
elementary as the above exemption theories.  If the Extra Innings 
dealings qualify as the ‘business of baseball’, then they will enjoy 
antitrust immunity.  Conversely, if the deals are considered ‘business 
with baseball’, they would be subject antitrust scrutiny.
 The cases where a broad, “business of baseball” antitrust 
exemption is applied involve the inner workings of the game of 
baseball: franchise relocation, contraction, free agency, or the reserve 
clause.  The exempted conduct relates to how the game is played or 
who is involved in organized baseball.  Parties who are not a part 
of organized baseball seek to become part of that exclusive group.  
All cases directly connect to how the organized baseball presents 
itself to outside parties.
 In contrast, the Extra Innings dealings do not involve the 
mechanics of organized baseball.  The television negotiations and 
resulting contracts involve organized baseball making deals with 
entities entirely outside of baseball’s internal functions.  These 
would fall outside of the baseball antitrust exemption as previously 
construed.  It would constitute business with baseball rather than the 
business of baseball.
 If a court views Henderson Broadcasting as persuasive, it would 
almost certainly fi nd the Extra Innings deals to be outside the scope 
of the exemption.  The differences between radio broadcasting and 
satellite or cable television broadcasting are not so great that they 
merit different treatment under federal antitrust law.  The Extra 
Innings deals should fall outside the scope of the exception if radio 
broadcasts fall outside of the exception.  
 Moreover, when baseball bargains with parties other than those 
engaged in the business of baseball, it need not be afforded antitrust 
protection.  Such protection would be fundamentally unfair to 
television signal distributors.  Those distributors, who may negotiate 
deals with a multitude of entertainment entities, should not lose the 
benefi t of antitrust laws simply because they strike a television deal with 
baseball, as opposed to football or even ballet.  Thus, policy concerns 
militate against application of the exemption to the Extra Innings deals.
 Other sources of authority tacitly agree with the proposition 
that all business relating to the business is covered by a blanket 
exemption.  “[O]ne would not be justifi ed in concluding that all 
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transactions between baseball leagues and broadcast networks would 
be exempt merely because the business of professional baseball itself 
is exempt from the antitrust laws.”125 
 On the other hand, some commentators may support the 
extension of antitrust immunity to situations such as the Extra Innings 
deals.  A Senior Vice President and General Counsel in the Offi ce of 
the Commissioner states that “it would seem that a decision by the 
clubs or the Commissioner intended to . . . improve the collective 
health of the sport and its business should certainly be viewed as 
being with the business of baseball by any court fairly applying the 
exemption.”126   This interpretation would characterize the Extra 
Innings deals as positively affecting the overall health of the sport.  
Since the deals are intended to advance the business of the sport, 
it may affect the business of baseball.  Thus, the conduct would be 
immune from antitrust attack.

 D.  Analysis Under the Non-Sports Cases
 Across antitrust doctrine, entities that choose to deal with non-
exempt third parties may lose their own exemption.  The cable and 
satellite providers are certainly not exempt from antitrust scrutiny 
under any existing legal doctrine.  Thus, organized baseball’s 
interaction with these non-exempt entities may cause it to lose the 
benefi t of the antitrust exemption.
 Courts are not eager to expand an antitrust exemption to 
cover previously uncovered activity.  “The unwillingness of the 
courts to imply antitrust immunity is based on recognition that the 
‘antitrust laws represent a fundamental national economic policy’ 
which should not be lightly disturbed.”127   Consequently, a court 
would be unlikely to expand the baseball antitrust exemption to 
previously uncovered activities, such as contracts between television 
distributors and MLB.

IV.  CONCLUSION
 In spite of the baseball antitrust exemption’s long and tortuous 
history, including no less than three Supreme Court cases, the exact 
nature of the exemption has yet to be defi ned by the judiciary.  Some 
baseball activities are clearly immune from antitrust laws, but others’ 
immunity is questionable at best.
 The Extra Innings deals fall into the questionable category.  
They do not fi t the mold of the typical exemption case.  The cable 
and satellite companies are not the typical aggrieved parties of past 
antitrust challenges to the MLB.  Historically, deals of this type 
have not fallen under the umbrella of the exemption.  Given courts’ 
hesitance to expand or change the antitrust exception doctrine 
without legislative input, it is unlikely that a court would expand the 
antitrust exception to cover activities like the Extra Innings deals.
 MLB may be wise not to depend on antitrust immunity in their 
Extra Innings deals.  MLB is leveraging the wildly popular Extra 
Innings package to force the television distributors to accept the new 
MLB Channel.  Distributors could challenge the suit as an illegal 
tying arrangement.  Given that they have a plausible argument that 
the exemption does not apply, MLB has greater incentive to settle 
any potential suit.  A holding that refuses to apply the exemption 
would cut back MLB’s bargaining leverage in future negotiations 
in other contexts.  MLB should give in to demands in this case to 
preserve the power of the exemption in future antitrust battles.
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Articles appearing in the Journal are selected for 
content and subject matter. Readers should assure 
themselves that the material contained in the articles 
is current and applicable to their needs. Neither the 
Section nor the Journal Staff warrant the material 
to be accurate or current. Readers should verify 
statements and information before relying on them. If 
you become aware of inaccuracies, new legislation, or 
changes in the law as used, please contact the Journal 
Editor. The material appearing in the Journal is not 
a substitute for competent independent legal advice.

Student Writing Contest
 The editors of the Texas Entertainment and Sports Law Journal 
(“Journal”) are soliciting articles for the best article on a sports or 
entertainment law topic for the TESLAW Annual Writing Contest 
for students currently enrolled in Texas law schools.
 The winning student’s article will be published in the Journal. 
In addition, the student may attend either the annual Texas 
entertainment law or sports law seminar without paying the 
registration fee.
 This contest is designed to stimulate student interest in the 
rapidly developing fi eld of sports and entertainment law and to 
enable law students to contribute to the published legal literature in 
these areas. All student articles will be considered for publication 
in the Journal. Although only one student article will be selected 
as the contest winner, we may choose to publish more than one 
student article to fulfi ll our mission of providing current practical 
and scholarly literature to Texas lawyers practicing sports or 
entertainment law.
 All student articles should be submitted to the editor and 
conform to the following general guidelines. Student articles 
submitted for the writing contest must be received no later than 
January 1, 2008.

Length: no more than twenty-fi ve typewritten, double-spaced 
pages, including any endnotes. Space limitations usually 
prevent us from publishing articles longer in length.
Endnotes: must be concise, placed at the end of the article, 
and in Harvard “Blue Book” or Texas Law Review “Green 
Book” form.
Form: typewritten, double-spaced on 8½” x 11” paper and 
submitted in triplicate with a diskette indicating its format.

 We look forward to receiving articles from students. If you have 
any questions concerning the contest or any other matter concerning 
the Journal, please email Andrew T. Solomon, Professor of Law 
and Articles Editor, Texas Entertainment & Sports Law Journal, at 
asolomon@stcl.edu.

The New and Updated Section Website is at www.te-
slaw.org. Comments or suggestions may be submitted 
to Yocel Alonso at Yocelaw@aol.com or your editor at 
srjaimelaw@pdq.net …

NOTICE:
Art-friendly journal seeking budding artist to display 
artwork on cover! If you would like to see your (or your 
client’s, mother’s, spouse’s, friend’s, etc.) artwork on the 
cover of our journal, please submit a JPEG or EPS fi le 
(no less than 300 dpi) along with a PDF of the artwork 
to Sylvester Jaime at sylvrbulit@pdq.net.



17

Texas Entertainment and Sports Law Journal / Fall 2007/ Vol. 16 / No. 2

REVIEWING SILKWOOD AT 25:
THE REEL IMPACT ON ENVIRONMENTAL POLICY

By Kelly Lynn Anders1 

Continued on page 18

INTRODUCTION
 The year 2008 will mark the 25th anniversary of the release 
of the fi lm, Silkwood, which depicted the events surrounding the 
apparent plutonium contamination and mysterious death of Kerr-
McGee employee Karen Silkwood.2  The fi lm featured the facts 
leading up to the case, but many would argue that the resulting case 
involved a legal battle worthy of a sequel.3  
 Although Erin Brockovich4 is probably the most famous fi lm 
involving environmental policy and toxic torts5 in recent years6, it 
will never rival the legal impact of Silkwood. For one thing, the case 
depicted in Erin Brockovich was settled out of court, so the terms 
of the deal were never released.7 In contrast, the Silkwood case was 
widely debated and continues to be positively cited in hundreds of 
federal and state cases. 
 The Kerr-McGee Corporation may no longer exist8, but the 
former company continues to impact our concepts of environmental 
policy, whistleblower protection, and damages awards through case 
law. This essay will provide a comparative analysis of the case and its 
depiction in fi lm, and follow with a summary of how both continue 
to impact environmental policy.

LEGAL AND POLICY ISSUES
 The primary areas of law and policy that apply to the issues 
presented in Silkwood concern employee safety, whistleblower 
protection, and toxic torts. There are several federal regulations 
and statutes that address workplace safety and health for workers at 
facilities that produce, use, store, or dispose of hazardous materials.9 
These provisions give four agencies – and their state counterparts, 
where appropriate – various responsibilities affecting workplace 
safety and health at hazardous material facilities. These agencies 
are the Department of Labor’s Occupational Safety and Health 
Administration (OSHA), the Environmental Protection Agency 
(EPA), the Department of the Treasury’s Bureau of Alcohol, 
Tobacco, and Firearms (ATF), and the Chemical Safety and Hazard 
Investigation Board (CSB).10

 Workplaces that produce, use, store, or dispose of hazardous 
materials are often considered to be among the nation’s most 
dangerous.11 Workers at such facilities face the potential for injury, 
chronic illness, or death, which can be caused not only by the machinery 
and processes used to handle these materials, but also by exposure 
to the materials themselves, as was the case with Karen Silkwood.12

 According to one recent study, between 1994 and 1999, 
hazardous material facilities in the United States experienced 
almost 2,000 major chemical release accidents, causing 33 worker 
deaths and more than 1,800 worker injuries.13 The aforementioned 
agencies, each with its own mission, method of operation, regulatory 
requirements, and organizational structure, play a role in protecting 
workplace safety and health. Having multiple agencies play some role 
for protecting workers who are exposed to hazardous materials may 
help to ensure that all workers are adequately protected. However, 
if not coordinated properly, the need to comply with multiple 
authorities may also cause employers an unnecessary burden and 
result in confusion that might actually endanger worker safety.
 Concerns have also been raised that there still may be regulatory 
gaps that leave some workers inadequately protected.14  For example, 

federal regulations often do not extend to workers who handle certain 
types of materials that become hazardous or explosive when mixed. 
In August 2000, a CSB investigation report found that an explosion 
that injured nine people – two seriously – largely resulted because 
unprotected workers lacked the proper equipment or training to 
safely mix materials and recognize when the mixture had become 
unstable. The report noted that existing federal safety standards 
do not provide suffi cient protection for workers using this kind of 
reactive chemical process and recommended that OSHA and EPA 
issue joint guidelines governing reactive chemical process hazards 
that result from mixing such materials.15

 An accident at a plutonium plant, such as the Kerr-McGee 
plant where Silkwood worked, could result in severe harm or death 
not only for workers but also for thousands of people living in the 
surrounding areas. Although the Nuclear Regulatory Commission 
(NRC) is directly responsible for monitoring the nation’s more than 
100 nuclear power plants, as well as the more than 6,000 individuals 
and organizations licensed to possess and use nuclear materials and 
wastes, it is physically impossible for NRC inspections to detect all 
health and safety hazards.16 For this reason, it is critical that nuclear 
plant employees feel free to raise health and safety concerns without 
fear of retribution.
 Federal laws prohibit retaliation by power plant operators 
(licensees) or their contractors against employees who “blow 
the whistle” by surfacing health and safety issues.17 Protection 
is provided as follows: If discrimination occurs, employees are 
to receive restitution and sanctions may be imposed against 
employers. If employees believe the system established by 
these laws adequately protects them, they will be more than 
willing to report hazards. Similarly, if licensees believe they will 
receive burdensome sanctions or other negative consequences 
when they discriminate against these employees, they will be 
unlikely to retaliate and the atmospheres at their plants will be 
those in which employees feel free to raise these concerns.18

THE REAL KAREN SILKWOOD
 A chemical technician at the Kerr-McGee plutonium fuels 
production plant in Crescent, Oklahoma, and a member of the Oil, 
Chemical, and Atomic Workers’ Union, Karen Silkwood was also 
an activist who was critical of plant safety.19  During the week prior 
to her death, she was reportedly gathering evidence for the Union 
to support her claim that Kerr-McGee was negligent in maintaining 
plant safety, and at the same time, was involved in a number of 
unexplained exposures to plutonium. She died on November 13, 
1974, in a single-car crash. The circumstances of her death have 
been the subject of great speculation.20

 After her death, organs from Silkwood’s body were analyzed 
as part of the Los Alamos Tissue Analysis Program at the request 
of the Atomic Energy Commission (AEC) and the Oklahoma City 
Medical Examiner. Her case was important to the program because it 
was one of very few cases involving recent exposure to plutonium. It 
also served to confi rm the effectiveness of contemporary techniques 
for the measurement of plutonium body burdens and lung burdens. 
The following account is a summary of Silkwood’s exposure to 
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plutonium at the Kerr-McGee plant and the subsequent analysis of 
her tissues at Los Alamos21:

“During the evening of November, 5, 1974, plutonium-23922  
was found on Silkwood’s hands. She had been working in a 
glove box23 in the metallography24 laboratory where she was 
grinding and polishing plutonium pellets that would be used in 
fuel rods. She was taken to the plant’s Health Physics Offi ce 
where she was given a test called a “nasal swipe,” which 
measures a person’s exposure to airborne plutonium, but 
might also measure plutonium that got on the person’s nose 
from his or her hands. The swipe showed an activity of 160 
disintegrations per minute, a modest positive result.

“The two gloves in the glove box Silkwood had been using 
were replaced. Strangely, the gloves were found to have 
plutonium on the outside surfaces that were in contact with 
Silkwood’s hands, but no leaks were found in the gloves. No 
plutonium was found on the surfaces in the room where she 
had been working and fi lter papers from the two air monitors 
in the room showed that there was no signifi cant plutonium 
in the air. By 9:00 p.m., Silkwood’s cleanup had been 
completed, and as a precautionary measure, she was put on a 
program in which she was tested for fi ve days for plutonium 
measurements. She returned to the laboratory and worked 
until 1:10 a.m., but did no further work in the glove boxes. As 
she left the plant, she monitored herself and found nothing.

“Silkwood arrived at work at 7:30 a.m. on November 6. She 
examined metallographic prints and performed paperwork for 
one hour, then monitored herself as she left the laboratory to 
attend a meeting. Although she had not worked at the glove 
box that morning, the detector registered alpha activity on her 
hands. Health Physics staff members found further activity 
on her right forearm and the right side of her neck and face, 
and decontaminated her. At her request, a technician checked 
her locker and automobile with an alpha detector, but no 
activity was found.

“On November 7, Silkwood reported to the Health Physics 
Offi ce. A preliminary examination of her bioassay samples 
showed extremely high levels of activity. Her locker and car 
were checked again, and essentially no activity was found.

“Following her cleanup, the Kerr-McGee health physicists 
accompanied her to her apartment, which she shared with 
another laboratory analyst, Sherri Ellis. Signifi cant levels of 
activity were found in the bathroom and kitchen, and lower 
levels of activity were found in other rooms. No plutonium 
was found outside the apartment. Ellis was found to have 
two areas of low-level activity on her, so Silkwood and Ellis 
returned to the plant where Ellis was cleaned up.

“Between October 22 and November 6, high levels of activity 
had been found in four of the samples that Silkwood had 
collected at home, while those that were collected at the Kerr-
McGee plant or at Los Alamos contained very small amounts 
of plutonium, or any at all.

“The amount of plutonium at Silkwood’s apartment raised 
concern. Therefore, Kerr-McGee arranged for Silkwood, Ellis, 
and Silkwood’s boyfriend, Drew Stephens25, who had spent 
time at their apartment, to go to Los Alamos for testing. On 
Monday, November 11, the trio met with Dr. George Voelz, the 
leader of the Laboratory Health Division. The next day, Voelz 
told Ellis and Stephens that their tests showed a small but 
insignifi cant amount of plutonium in their bodies. Silkwood, 
on the other hand, had 0.34 nanocuries26 of americium-241 

(a gamma-emitting daughter of plutonium-241) in her lungs. 
Based on the amount of americium, Voelz estimated that 
Silkwood had about 6 or 7 nanocuries of plutonium-239 in her 
lungs, or less than half the maximum permissible lung burden 
(16 nanocuries) for workers. He reassured her that, based on 
his experience with workers that had much larger amounts 
of plutonium in their bodies, she should not be concerned 
about developing cancer or dying from radiation poisoning. 
Silkwood wondered whether the plutonium would affect her 
ability to have children or cause her children to be deformed. 
Voelz reassured her that she could have normal children. 
Silkwood and Ellis reported for work the next day, but they 
were restricted from further radiation work.

“After work that night, Silkwood attended a Union meeting 
in Crescent, Oklahoma. At the end of the meeting, at about 
7:00 p.m., she left alone in her car. At 8:05, the Oklahoma 
State Highway Patrol was notifi ed of a single-car accident 
seven miles south of Crescent. The driver, Karen Silkwood, 
was dead at the scene from multiple injuries. An Oklahoma 
State Trooper who investigated the accident reported that her 
death was the result of a one-car, sleeping-driver accident. 
Later, blood tests performed as part of the autopsy showed 
Silkwood had 0.35 milligrams of methaqualone (Quaalude) 
per 100 millimeters of blood during the time of her death. 
That amount is almost twice the recommended dosage for 
induced drowsiness. About 50 milligrams of undissolved 
methaqualone remained in her stomach.

“At the request of the AEC and the Oklahoma State Medical 
examiner, Dr. A. Jay Chapman, who was concerned about 
performing an autopsy on someone reportedly contaminated 
with plutonium, and a team from Los Alamos were sent 
to make radiation measurements and assist in the autopsy. 
Voelz, Michael Stewart, Alan Valentine, and James Lawrence 
comprised the team. Because Silkwood’s death was an accident, 
the coroner was not required to obtain consent from her next 
of kin to perform the autopsy. However, Silkwood’s father 
was contacted and he gave permission for the autopsy over 
the telephone. The autopsy was performed on November 14, 
1974, at the University Hospital in Oklahoma City, Oklahoma. 

“Appropriate specimens were collected, preserved, 
and retained by Dr. Chapman for his pathological and 
toxicological examinations. At the request of the coroner and 
the AEC, certain organs and bone specimens were removed, 
packaged, frozen, and brought back to Los Alamos for 
analysis of their plutonium content. Because Silkwood had 
been exposed to plutonium and had undergone two in vivo 
plutonium measurements, her tissue was also used in the Los 
Alamos Tissue Analysis Program to determine her actual 
plutonium body burden, the distribution of the plutonium 
between different organs in her body, and the distribution 
within her lungs. There was no signifi cant deposition of 
plutonium in any other tissues, including the skeleton. The 
highest concentrations measured were in the contents in the 
gastrointestinal tract, which proved that she had ingested 
plutonium prior to her death.

“Some of the most interesting observations made during 
Silkwood’s tissue analysis were the distribution of plutonium-
239 within her lungs and the concentration of plutonium in 
the lungs relative to that in the tracheobronchial lymph nodes. 
The plutonium concentrations in the inner and outer parts of 
Silkwood’s lungs were about equal, in stark contrast with 
another case examined under the Tissue Analysis Program in 
which the concentration in the outer parts of the lungs was 22.5 
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times higher than that in the inner part. That difference was an 
indication that Silkwood had probably been exposed within 
30 days prior to her death, whereas the other case had been 
exposed years prior to death. Furthermore, the concentration 
of plutonium in Silkwood’s lungs was about six times greater 
than that in the lymph nodes, whereas in typical cases that 
ration would be about 0.1. Both of those results indicated that 
Silkwood had received very recent exposure and supported 
the view that the plutonium tends to migrate from the inner 
part to the outer part of the lungs and lymph nodes over time.”
 

 Silkwood’s estate brought suit against Kerr-McGee to recover 
for contamination injuries to Silkwood’s person and property caused 
by the escape of plutonium from the facility.27 The United States 
District Court for the Western District of Oklahoma entered judgment 
on a jury verdict in favor of the estate, awarding actual damages of 
$505,000 and punitive damages of $10 million. The District Court 
denied the plant operator’s alternate motion for judgment N.O.V. or 
for a new trial.28  The United States Court of Appeals for the Tenth 
Circuit affi rmed in part and reversed in part, holding that punitive 
damages could not be awarded because such an award was preempted 
by federal law. The 10th Circuit reduced the award to $5,000 for the 
personal property Silkwood lost during the cleanup of her apartment.29

 On appeal, the United States Supreme Court held that it did not 
have appellate jurisdiction but granted certiorari to reach the merits, 
and the Court reversed and remanded. In an opinion by Justice White, 
joined by Justices Brennan, Rehnquist, Stevens, and O’Connor, the 
Court held that a state-authorized award of punitive damages arising 
out of the escape of plutonium from a federally-licensed nuclear 
facility was not preempted by federal law.30

 Even though the Court had recently held that state regulation 
of the safety aspects of a federally-licensed nuclear power plant 
was preempted in Pacifi c Gas & Electric Co. et al. v. State Energy 
Resources Conservation and Development Commission et al.31, the 
Court drew a different conclusion in the Silkwood case with respect 
to Congress’s desire to displace state tort law – even though the tort 
actions might be premised on a violation of federal safety regulations.
 The Court said that safety regulation concerning nuclear energy 
is the exclusive concern of federal law, but a state may nevertheless 
award damages to those injured by nuclear incidents based on its own 
law of liability, even though an award of damages based on state law 
may be regulatory in the sense that a nuclear plant will be threatened 
with damages liability if it does not conform to state standards.
 Justice Blackmun, joined by Justice Marshall, dissented, 
expressing the view that punitive damages should be preempted 
since the federal government has occupied the entire fi eld of nuclear 
regulatory concerns. 
 Justice Powell, joined by Chief Justice Burger and Justice Blackmun, 
dissented, asserting that punitive damages are regulatory in nature 
and should be preempted because they confl ict with the fundamental 
concept of comprehensive federal regulation of nuclear safety.
 In 1986, 12 years after her death, the suit was headed for retrial 
when it was fi nally settled out of court for $1.3 million. The Kerr-
McGee plant where Silkwood worked was closed in 1975. 

THE REEL KAREN SILKWOOD
 Released in 1983 and featuring Meryl Streep in the title role, 
Silkwood received wide critical acclaim. The all-star cast also 
included Cher32 as Karen Silkwood’s roommate and Kurt Russell 
as her boyfriend, Drew Stephens, who was hired as a consultant on 
the fi lm.33 The fi lm was directed by Mike Nichols34 and written by 
Nora Ephron35 and Alice Arlen. As one might expect, Silkwood was 
depicted as a sympathetic character, yet one with human frailties. She 
was featured as a fun-loving, hardworking woman who worked in a 
blue collar job and just wanted to be treated fairly. Although Kerr-
McGee was to blame for her plutonium contamination, Nichols is to 

be commended for resisting the temptation to make other employees 
and managers seem like complete monsters. Instead, they have the 
appearance of workers caught in an unfortunate situation who are 
struggling with the delicate balancing act of doing what’s right and 
keeping gainful employment. 
 It’s always challenging to portray scientifi c details in storylines 
in a way that is both accessible and interesting to viewers. Usually, an 
emotional hook is employed before too many details are introduced 
into the story, presumably so that viewers will care enough to pay 
attention. Silkwood is no exception. A lot of time is spent on gradually 
getting to know the characters before there are detailed descriptions 
of contamination. However, by that time, viewers are hooked – and 
Karen’s welfare not only matters, but becomes central to the story. 
 The fi lm ends as Silkwood drives to meet a New York Times 
reporter to tell her story. However, as a subsequent New York Times 
article advises, “We see her with a fat folder, apparently thick with 
incriminating papers. The myth, repeated in a written statement at the 
end of the movie, is that documents were never found. This is wrong. 
Lots of documents were found - but they in no way substantiated 
Miss Silkwood’s charges that the company was doctoring evidence 
of faulty fuel rods.”36

 Silkwood received excellent reviews. It was thought to be an 
important fi lm that was both funny and moving. Sam Osteen, editor 
of the fi lm, recalled, “The critics also appreciated how the fi lm set 
up the contrast between the messy, eccentric lives of the characters 
and the futuristic technology of a nuclear plant. And how well the 
tension of that contradiction escalated when Silkwood became aware 
of the dangers in that workplace.”37

THE AFTERMATH 
 Little has been written about Karen Silkwood during the past 
two decades.38 This could be due to the sporadic availability of news 
coverage in Logan County, where Crescent is located.39 According 
to one account from the Associated Press, the 25th anniversary of 
Silkwood’s death went largely unnoticed in Crescent: “Many residents 
have negative memories of the Silkwood case and ‘all the myths that 
grew up around it,’” said Police Chief Jack Harris, who thinks “her 
death has been milked for about everything people can get out of it.”40

 For many merchants and citizens of the town of 1,600, the 
plutonium contamination threat at the now-closed Kerr-McGee plant 
was given little thought at the time. Through the years, reporters and 
investigators have resurrected Silkwood’s memory in this farming 
and ranching community, but the case isn’t the subject of daily 
conversation. For example, a 23-year-old gas station attendant, who 
grew up in Crescent, was interviewed about it in 1999. He claimed 
to know nothing about Karen Silkwood until he was a teenager and 
happened to see the fi lm about the incident on television. He said 
that he occasionally hears locals talk about it, and speculates that 
“somebody became upset with her and ran her off the road. But I 
don’t know anything. It’s just talk.”41

 The fi nal chapter of the Silkwood story has yet to be written 
because cleanup of the Kerr-McGee facility continues more than a 
quarter century after it was closed. Security and cleanup workers 
still drive there every day, where a weather-faded blue sign adorns 
a tall, chain-link fence, warning that “all vehicles and persons 
are subject to search upon entering or leaving this facility.”42 The 
cleanup, supervised by the NRC, is reportedly nearing an end.43

 Ironically, as of 2003, 11 of Kerr-McGee’s chemical facilities in 
the United States had earned Star status from the OSHA Voluntary 
Protection Programs (VPP).44 Established in 1982, VPP supplements 
enforcement of OSHA standards by identifying employers who are in 
the forefront of employee protection.45  One cannot help but wonder 
whether the Silkwood case – and Kerr-McGee’s tainted reputation 
that resulted from the fi lm’s exposure of its practices – motivated the 
company to obtain such a high and publicized level of OSHA approval.
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CONCLUSION
 When considering fi lms depicting whistleblowers and 
toxic torts, several questions surface: Must there always be 
a “David versus Goliath” element in order to make these 
stories compelling? Would it be less interesting if these 
companies literally cleaned up their acts without being 
dragged through the mud of courts and popular public 
opinion? Would there even be a story worth telling without 
such drama? If not, what does that say about us as a society?
 Some contend that there’s a symbiotic relationship 
between fi lms and viewers because fi lms are created for 
entertainment, viewers watch to be informed (and sometimes 
educated), and often the information gleaned from fi lms 
becomes meshed in our concept of popular culture. As one 
recent textbook about the intersection of law and popular 
culture advises, “[P]opular culture has effects on the 
people who consume it that go far beyond entertainment or 
pleasure….Indeed, pop culture often invites viewers to work 
as surrogate police, jurors, judges, and lawyers, allowing 
them to vicariously experience the practice of law from the 
inside. In addition, viewers are invited to draw conclusions 
about whether law as they experience it in fi lm or television 
promotes or undermines the search for justice.”46

 Do these stories dilute the challenges typically faced by 
whistleblowers, many of whom are quietly dismissed before 
any real “damage” to the company is done? Exposing gross 
misconduct in the workplace almost always has a price, 
whistleblower advocates say.47  Punishments range from 
being shunned by colleagues to termination to blacklisting. 
Whistleblowers have become the victims of smear 
campaigns. Friends and family may distance themselves, 
and some marriages don’t survive the ordeal.48

 It has been said that environmental laws were created 
because other laws have failed to protect a very basic and 
intrinsic necessity to life – nature, itself.49  Moreover, the 
risk-takers who either force these laws into being or ensure 
their application against wrongdoers are naturally applauded 
by society as a whole.50  How, then, can anyone not root 
for the Karen Silkwoods of the world? Right or wrong, 
and despite human frailties, they are fi ghting for all of our 
interests, our home, and our world.
 One would like to believe that policymakers and 
the public-at-large would be just as interested in the 
environmental, legal, and policy issues raised by these fi lms 
without the Hollywood fanfare. But there are some people 
who would never be exposed to these issues but for these 
movies, and it may take actors with widespread appeal to get 
them to pay attention. For this reason, such fi lms continue 
to provide a great service in furtherance of the public’s 
awareness of critical environmental policy issues. Only 
through awareness can they be addressed – and acted upon.
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UNITED STATES SUPREME COURT: 
INTERSCHOLASTIC ATHLETIC ASSOCIATION’S 

ANTI-RECRUITING RULE DOES NOT 
VIOLATE FIRST AMENDMENT.

 The Supreme Court of the United States recently held that an 
interscholastic athletic association has the authority to restrict First 
Amendment rights of member institutions when members voluntarily 
join the organization.  In Tennessee Secondary Sch. Athletic 
Ass’n v. Brentwood Acad., the Respondent, Brentwood Academy 
(Brentwood), sued Petitioner, Tennessee Secondary School Athletic 
Association (TSSAA) under 42 U.S.C. ‘ 1983 (2000) claiming that 
TSSAA’s rule preventing recruitment was state action that violated 
the First and Fourteenth Amendments. 127 S.Ct. 2489 (2007).  The 
main issue was whether the enforcement of a rule prohibiting high 
school coaches from recruiting middle school athletes violated the 
First Amendment.  The Court also decided whether the sanction 
imposed on Brentwood for violating the anti-recruiting rule violated 
of Brentwood’s due process rights.

 TSSAA is a non-profi t, membership organization that regulates 
interscholastic sports among its members.  Membership is comprised 
of public and private high schools in Tennessee.  Brentwood is a 
private high school that is a member of TSSAA.  Historically, since 
the 1950’s, the TSSAA has prohibited high schools from recruiting 
middle school students anti-recruiting policy. Id. at 2492.  In 1997, 
Brentwood’s football coach sent a letter to a group of eight grade 
students inviting them to participate in spring football practice drills.  
The letter was signed by the Brentwood coach, who proclaimed 
that he would be the students’ football coach when they began high 
school.  Id.  Each of the students receiving the letter attended at 
least some of the practice drills.  As a result of the letter, the TSSAA 
sanctioned Brentwood for violating the anti-recruiting policy.  After 
the TSSAA’s internal review concluded that the actions of Brentwood 
violate the anti-recruiting rule, Brentwood fi led suit.  The District 
Court granted relief to Brentwood, but the Sixth Circuit Court of 
Appeals reversed the decision stating that the TSSAA was a private 
organization that did not act under color of state authority.  Id. at 
2492-93.  The Supreme Court initially granted certiorari and reversed 
the Sixth Circuit’s decision, indicating that the TSSAA acted under 
color of state law.  On remand, the Sixth Circuit sent the case back 
to the District Court, who again ruled in favor of Brentwood.  The 
Sixth Circuit then affi rmed the ruling stating that the anti-recruiting 
rule was a content-based regulation of speech not narrowly tailored 

for its intended purpose.  Id. at 2493. 

 The Supreme Court, after granting certiorari a second time, 
ruled that while the First Amendment protects Brentwood’s right 
to publish truthful information about the school and its athletic 
programs, Brentwood’s speech rights are not absolute.  Because 
Brentwood chose to join the TSSAA, the school agreed to abide by 
the TSSAA’s rules that were designed to protect the organization’s 
mission.  The Court noted that the TSSAA is allowed to curtail some 
freedoms in order to achieve its goals of preventing the exploitation 
of children, ensuring that high school athletics remained secondary 
to academics, and promoting fair competition among its members.  
Id.  The Court noted that while the TSSAA placed restrictions on 
speech, it never banned the dissemination of truthful information 
relating to sports.  Id.

  On the issue of whether the TSSAA violated Brentwood’s due 
process rights, the Court again ruled against Brentwood.  Brentwood 
asserted a due process violation based on the TSSAA’s decision 
to hear from witnesses and consider evidence in closed meetings, 
thereby preventing the school from properly responding.  The 
Court, however, reasoned that the decision to sanction Brentwood 
was proceeded by an investigation, several meetings, exchanges of 
correspondence between the parties, and a de novo review by the 
entire TSSAA Board of Directors.  Id. at 2496.  The Court noted 
that Brentwood was notifi ed of all charges against it, represented 
by legal counsel at each hearing, and had the opportunity to present 
evidence in its favor.  The Court held that even if the closed door 
meetings were unconstitutional, it could safely conclude that any due 
process violation was harmless beyond a reasonable doubt because 
Brentwood could not show that the severity of its punishment was 
increased by the closed meetings.  Id. at 2497.

 In reversing and remanding the case, the Court ruled that an 
athletic association acting as a state actor could limit certain civil 
rights of its members, and attempted to strike a balance between 
schools and athletic associations.  The Court’s ruling provides 
fl exibility for schools in promoting its athletic programs by declaring 
that the First Amendment protects a school’s right to try to persuade 
prospective students and their parents that the school’s excellence 
in sports is a reason for enrolling at the school.

By: D. Anthony Robinson
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