SECTION OFFICERS

CHAIR

J. Edwin Martin

710 Founders Square
900 Jackson Street
Dallas, TX 75202

(214) 747-6222

Fax: (214) 747-6232
jedwinmartin@yahoo.com

CHAIR-ELECT/TREASURER
Evan Fogleman

7515 Greenville Ave., Ste. 712
Dallas, TX 75231

(214) 361-9956

Fax: (214) 361-9553
Foglit@aol.com

SECRETARY
June Higgins Peng

Southwestern Bell Telephone Co.

1616 Guadalupe, Ste. 600
Austin, TX 78701

(512) 870-5708

Fax: (512) 870-3420

Cell: (512) 971-7175
jp7868@shc.com

IMMEDIATE PAST CHAIR
Robert R. Carter, Jr.
2200 Panther Trail, #414
Austin, TX 7874

(512) 305-7402

Fax (603) 584-0247
Rcarterl54@aol.com

COUNCIL

Terms Expiring 2002
Yocel Alonso

Cindi Lazzari

Iris Jones

Terms Expiring 2003
Christopher A. Kalis
Steven Ellinger

Susan Benton Bruning

Term Expiring 2004
Deborah L. Browning
Sylvester R. Jaime
Michale Norman Saleman

Entertainment Law Institute
Director

Mike Tolleson

2106 East MLK Bivd.

Austin, TX 78702
512-480-8822

FAX 512-479-6212

Mike @ miketolleson.com

Journal Editor
Sylvester R. Jaime
1900 Highway 6 South
Houston, TX 77077
281-597-9495

FAX 281-597-9621
sylvrbulit@pdg.net

Board Advisors
Angel Z. Fraga, Houston
Elsie L. Huang, Houston

Texas Entertainment and
Sports Law Journal

State Bar of Texas

Entertainment & SportsLaw Section

Vol.10No.4, Fall 2001

The Journal Staff, on behalf of the Section and its members, wishesto express
its sincere sympathies to the families and friends of those who perished at the
New York World Trade Center and Washington D.C. tragedies on September 11,
2001. No words can express the deep sorrow and pain felt by all Americansfor
the families and friends who lost loved ones.

As Americanswe are free to enjoy the entertainment and sports aspects of our
lives. Thediversity and breadth of thiscountry’sentertainment and sportsindustries
give us al achance to participate as we choose.

However, we must not |ose sight that participation in entertainment and sports
arerightswe share as Americans and second to theright to livein thisgreat land.

Sylvester R. Jaime
Editor
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MESSAGE FROM THE CHAIR

The* Tongue Wagging Tango” : Just Like Bogie and Bacall
in “The Big Sleep”, Our Esteemed Eleventh Annual
Entertainment Law Institute Will “ French Kiss’ the Exalted
Augtin Film Festival!

Licensed to Skip Forthcoming Reports Authored by
YoursTruely

This* Much Ballyhooed Harmonic Convergence” “ Kicks Off”

Our Beloved Section’s*” Fiscal Year” witha" Bang” nottobe
matched until Yours Truly “ Goesto Stud”. So Don’t Blow
Your Chance at This “ Titanic” Event. Then Expect Yours
Truly to Make Some Other “ Big Announcement” in Our Next
Fine Journal!* Indeed, if you're “Busier Than Cher’s Plastic
Surgeon”, you won't hurt the feelings of Yours Truly if you
skip these Reportsuntil it’s* Sud Time” . But, For Now, Don't
Let Any “ Scheduling Cornflakes” Prevent You From
Observing the“High Holy Holidays® of October Twelfth and
Thirteenth.

Preemptory Strike Against Your “LameExcuse” That
“You Didn’t Know You Were I nvited”

Elsewhere in Our Fine Journal you will find your “ Invite”.
Yours Truly Will See You There!?

Et Al

For those of you who have attended meetings where Yours
Truly “ SpeaksUp” .2 you know “ All TooWell” that they don't
“Adjourn”, they “ Melt” . Suffice It to Say That This Report
Has “ Officially Melted” .4

}(Editor: Faggeddabowdit!) (Source: “ Goodfellas’)
2If We' ve Never Met, Just Look For a Your Warren Beatty.
S(Editor: 1s There Any Other Kind?")
4Or, Asthe Genie Said in Walt Disney’s Aladdin:
WEll, I Can't Do Any More Damage Around This Popsicle Stand.

SCaveat: Yours Truly Hereby Expressly Reserves the Right to Assert the Yogi Berra
Defense” (a/k/a the “ Leonard Marshall Defense” ).

(Editor: When Confronted With His Numerous, Well-Documented Malapropisms
(e.g.,“ AlwaysGoto Other People'sFunerals, Otherwise, They W Not Goto Yours'),
Yogi Replied (As Only Yogi Could):

| Didn't Really Say Everything | Said.

And Leonard Marshall, a Former NFL Player, Claimed That He Was Misquoted in
His Own Autobiography.)
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Media Arts Conference 2001
October 5 - 6 in Houston
Hosted by Southwest Alternate Media Project (SWAMP)

Sponsored by the Texas Commission on the Arts, the
Houston Film Commission, the Cultural Arts Council of
Houston and Harris County, and the Farish Fund.

WHO SHOULD ATTEND?
« Film/Video/Digital Makers:
Independents
Documentary
Experimental
Visual Artists Who Use Media
Web
¢ Educators: Youth and University
e Programmers: Festivals, University,
Broadcast TV, Cable, Museum
Media Professionals: Administrators, Producers
Students: RTVF, Communications
Funders
Aspiring Professionals and Media Makers

WHEN:

OCTOBER 5 - 6, 2001

WHERE: HOUSTON, TEXAS (Conference Hotel
Marriott West Loop, near the Galleria)

SPONSORS: With financial support from: The Texas
Commission on the Arts with the Houston Film Commission
and the Cultural Arts Council of Houston and Harris County.
And with cooperation from: The Austin Film Society and the
Video Association of Dallas.

COSTS: Conference: (by 8/31/01) (after 3/31/01)
Full Conference: $130 $160
Fri or Sat only: no discount $80
Students: (with ID) $100 $130
Students: Fri or Sat no discount $65

COSTS: Hotel:

Marriott West Loop (by the Galleria, 1750 West Loop 610 South)
Conference Rate: $79/night (make your reservations by
September 14, 2001.) Attendees may make hotel reservations
directly with the hotel at 800-228-9290 or 1-800-613-3982 or

online http://www.marriotthotels.com/houwl/ (Use group code:
TMATMAA)

“
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FORTHELEGAL RECORD ...

The Section has endorsed and i s co-sponsoring the 11th Annual Entertainment Law Institute: Legal Aspectsof the Film and
Television Industry, to be held in Austin, Texas on October 12-13, 2001. Enclosed in thisissue of the Journal you will find an
application and program outline. The Section’s|nstitute Chairman Mike Tolleson again has coordinated adynamic program and
the members of the Section are encouraged to attend the Ingtitute.. . .

School News:

Southwest Texas State University is trying to upgrade its
sports program to compete at the Division | level. Before the
2001 football season started, it appearsthat they have already
become familiar with the dynamics of the NCAA at a higher
level. Membersof thefootball team, rated among thetop 20in
NCAA Division I-AA, were suspended before the first game.
Theplayersweredetermined to have used someof their scholarship
ad for the purchase of textbooks not required for the athletes
classes. Theviolations, discovered last spring, included basebal |
players, softbd| playersand track and field athletes, but thefootball
players had to wait until football season to face the sanctions.
SWT sdf-reported theviolationstothe NCAA . ...

The University Interscholastic L eague L egid ative Council
Standing Committee on Policy voted to survey Texas
superintendents on the issue of whether to permit foreign
exchange studentsto participate in post-season competitions.
Citing an obligation to protect “Texas students’, Policy
Committee member Don Rhodes, superintendent of Class A
May Independent School District, acknowledged that foreign
exchange students“ bring something special to the school and
the community.” Currently the UIL permitsforeign exchange
studentsto compete unrestricted after receiving awaiver, which
includesaprovision that the student cannot be ranked or have
competed on anational team in their home country. The survey
isaimed at determining whether superintendents arein favor
of limiting foreign exchange students to regular-season
competitioninindividud sportsand only non-district competition
in team sports. UIL athletic director Charles Breithaupt was
quoted as saying “The foreign exchange programs aren’t as
pure as in the past, and they’re actually recruiting athletes.
We're not wanting foreign exchange students to change the
face of competition onthevarsity level.” Survey resultswill be
considered by the Legidative Council a their October meeting . .

* The WWF sdefamation claim against attorney Jim Lewis
was allowed to proceed infederal districtin New York. Lewis
was defense counsel for Lionel Tate and argued outside the
courtroom and at trial that Tate was just mimicking what he
saw prowrestlersdoing on TV when hekilled 6 year-old Tiffany
Eunick in July 1999. Lewis, who was 12 at the time, was
found guilty after the jury determined that the injuries were
too numerous and too severeto have resulted from the kind of
play actionsthat Tate witnessed. Attorney, Jerry McDevitt, in
filing themulti-million dollar defamation lawsuit, said the WWF
isonly trying to protect itself and itsreputation in bringing the
action against Lewis, the Media Research Center, and the
Parents Television Council. Lewiswas critical of the lawsuit
by the WWF and defended himself by saying “[H]ewastrying
to defend a teen-age client with a defense he believed to be
true.” Lewis comments were critical of the WWF (which
included blaming the WWF for the death of four children)
when Lewisand the other defendants knew them to be untrue.
McDevitt replied that “If you want to run with the big dogs,
don't whine like a Chihuahua when they bite back.” Lewis
was unsuccessful in trying to subpoena WWF and World
Championship Wrestling wrestlers, such as The Rock and Hulk
Hogan, in Tate's defense to show how they fake wrestling
moveson TV ...

* After driverscomplained of dizzinessduring practiceruns,
the Firestone Firehawk 600 was canceled and Texas Motor
Speedway filed suit to get thereturn of its$2.1 MM sanctioning
fee. The track issued refunds, but has been unable to resolve
its lawsuit for the sanctioning fee, promotion expenses and
unrealized profits. . .

 High-profileagent Leigh Steinberg and hisex-partner David
Dunn have sued each other. Steinburg’sfederal lawsuit alleges
Dunn and hiscompany AthletesFirst, used extortion and fraud
to discredit Steinberg and steal Steinberg’s clients. Steinberg
and Dunn filed countersuits in California state court to
commencethefight over representation of nearly 40 clients. . .

Athletesand lawyer s of note:

 U. S. Digtrict Judge Miriam Goldman Cedarbaum ruled in
New York that heavyweight champion Hasim Rahman must
immediately fight Lennox Lewis. Judge Cedarbaum did not
accept Rahman’sattorney’ sargument that the contract requiring
arematch was unenforceable. Thejudge al so ruled that Rahman
could not fight for 18 months if he did not grant Lewis the
rematch. Lewisclaimed hewouldretireif helost therematch. ..

» Former Dallas Cowboy Michael Irvin was charged with
felony possession of cocaine. Irvinwas arrested at aresidence
under watch by the Collin-Denton County Drug Task Force.
When the FBI attempted to execute a federal warrant for
someone el se at the apartment, Irvin was found and arrested.
Denton County assistant district attorney Lee Ann Breading
would not comment on why Irvin was at the apartment . . .

» For all you hunters, some hunting regulation changes
approved by the Texas Parks and Wildlife Commission for the
2001-02 season:

* huntersin east Texas get a 74-day duck season and
86-day goose season;

» canvasbackswill belegal game only during the final
25 days of the season; and

e daily bag limit for sandhill cranesin Zone C (mid-
coast Texas) has been reduced to 2 per day . . .

The Journal can be accessed on-line at www.stcl.edu

Sylvester R. Jaime— Editor
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The Entertainment and Sports Law Section wishesto thank and acknowledge Mr. Griff Morris of the Recording Academy and
NARASfor their approval toreprint the article“NAPSTER Through Scope of Property and Personhood: Leaving Artists
Incompl ete People’ ? Zachery Gasckisarticlewon first place at the NARAS national writing contest held during the
year 2001 and was presented at the NARAS luncheon held in Austin, Texas on March 15, 2001.

Napster Through the Scope of Property and Personhood:
L eaving ArtistsI ncomplete People

Thispaper discussesthetheory of property asper sonhood, which dictatesthat individualsmust have control
over personal property in order to becomplete” people’. Because Napster deprivesartistsof control over
their personal property, it stripsthem of theability tofully experience per sonhood.

By Zachary M. Gar sek, Southern Methodist Univer sity

| . INTRODUCTION

Lessthan ayear removed from hishigh school graduation,
eighteen-year-old Shawn Fanning wrote “ the code that changed
theworld,” the source code for Napstert. The concept behind
Napster struck Fanning whilehewasrelaxing inhisNortheastern
University dorm room in Boston, “hanging out with his bros,
drinking a brew, and listening to his roommate whine about
dead MP3links.” Essentially, MP3saredigital quality sound
files, compressed into a smaller format. In Napster, Fanning
developed a program that allowed “computer users to swap
music fileswith one another directly, without going through a
centralized fileserver or middleman.”® “He'd heard. . . how so
many of the pointers on websites offering current (whichisto
say copyrighted) music seem to lead only to dead ends.”*
Napster allows usersto exchange music fileswhile bypassing
“therat’s nest of legal and technical problems that kept great
music from busting out al over the World Wide Web.">

Duein large part to litigation initiated by members of the
Recording Industry Association of America(“RIAA”) against
Napster for contributory copyright infringement, Napster's
increasingly high-profile status hasled to asignificant amount
of debate over thelegality and morality of the widely popular
system.® Sinceitsinception, Napster hasincited mixed, often
emotional responses, most notably from the musicianswhose
musicisshared viathe system. Recording artistssuchasLimp
Bizkit” and Chuck D of the rap group Public Enemy® have
been vocal intheir support of Napster. Conversely, Metallica
has arguably been the largest opponent of Napster among the
musicians whose work is “shared” by Napster users. Infact,
Lars Ulrich, the band’s drummer, spoke out against Napster
before the United States Senate’s Committee on the Judiciary.®
Ulrich succinctly stated his case against Napster to the
Committee: “Napster hijacked our music without asking.” ©

Thestrong reaction to Napster naturally leadsto the question
of whether the copyright hol ders protesting the dissemination
of works viathe Napster system own those worksin the first
place. Individuals in support of Napster follow “the info-
anarchist’s railing cry that ‘information wants to be free."”

Conversdly, those against the freetransmission of MP3sadhere
to the contrary position: “Information doesn’t want to befree;
only the transmission of information wants to be free.
Information, like culture, is the result of labor and devotion,
investment and risk; it has a value.”*? Whether Napster is
“wrong” can be determined by deciding which philosophy
should befollowed.

In this paper, | will discuss the theory of property and
personhood®®, and address its applicability to the Napster
controversy.

1. PROPERTY AND PERSONHOOD

A. Background: Property and Per sonhood

“The premise underlying the personhood perspectiveisthat
to achieve proper self-development - to be a person - an
individual needs some control over resources in the external
environment. The necessary assurances of control take the
form of property rights.”** In her seminal paper outlining the
property as personhood theory, Professor Margaret Radin offers
the premise that, in order to reach the required state of liberty
to be considered a person, individuals must practice self-
identification through property ownership.

People possess “ certain objects that they feel are amost
part of themselves.”*> “These objects are closely bound up
with personhood becausethey are part of the way we constitute
ourselves as continuing personal entities in the world.”¢ It
followsthat objects such aswedding rings, portraits, heirlooms,
and houses are closely tied with one's existence as a person,
evidenced by the significant pain that would accompany the
loss of such property. These objects give rise to a stronger
moral claim than othersdo.

The level of importance that a piece of property hasin
establishing asense of personhood, however, depends on who

Continued on Page 5
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Continued from Page 4

ownsthe property. “For instance, if awedding ring is stolen
from ajewel er, insurance proceeds can reimburse the jewel er,
but if awedding ring is stolen from aloving wearer, the price
of areplacement will not restore the status quo - perhaps no
amount of money can do so.”’

Thisleadsto thedivision of property into two categories:
personal and fungible. Depending on who ownsthe property,
fungible property can become personal, and personal property
can becomefungible, or commodified.

The same claim can change from fungible to personal
depending onwho holdsit. Theweddingringisfungibletothe
artisan who madeit and now holdsit for exchange even though
it is property resting on the artisan’s own labor. Conversely,
the same item can change from fungible to personal over time
without changing hands.*®

Whilethereisno bright-linetest for establishing to which
category a piece of property belongs, the perspective of the
property holder is the crucial factor in making this
determination.’® From the property holder’s perspective, the
more personal a piece of property, the more that property
becomes*“intertwined” with that person.?® Personhood attained
through property rightsresultsin personal liberty by affording
one the ability to be a “person.” It follows that the more a
piece of property creates a sense of personal existence, i.e.,
the more personal a piece of property, the broader the control
anindividual should be allocated with respect to that piece of
property.? “Thus, the personhood perspective generates a
hierarchy of entitlements: The more closely connected with
personhood, the stronger the entitlement to control that
property.”??

Ultimately, allowing a heightened level of protection for
increasingly personal property affordsanindividual control of
herself, asit iscontrol over thistype of property that provides
personal liberty. “This case is strongest where without the
claimed protection of property as personal, the claimants
opportunitiesto becomefully devel oped personsin the context
of our society would be destroyed or significantly lessened.” =

Necessary protection islost when the owner of personal
property loses control over it and the property becomes
commodified. Commodification, then, represents the
destruction of anindividua’sexistence asaperson, or theforce
that prohibits her from achieving personhood.

B. Application of the Property as Personhood Theory to
Copyright
1. Copyrighted WorksasPersonal Property

“[W]e do not have a good grip on what constitutes the

‘personality’ or ‘ personhood’ intereststhat may be presentin
aparticular piece of intellectual property.”# Whileitisapparent
that Professor Radin’s theory of property and personhood is
applicableto tangible property, the theory must be expounded
upon in the intellectual property and, more specifically, the
copyright contexts. Perhapsthe greatest differences between
tangible property and copyrighted works aretherole the owner
has in the creation of each, and the excludability of tangible
property as compared to intellectual property.

Thedifference between tangibleand intangible property is
strikingly apparent in examining the rolethe property “owner”
has in the creation of a piece of property.>® With respect to
tangible property, the property owner “probably had norolein
the material object’s design or creation; most of us neither
designed nor constructed the houses, furniture, and clotheswe
livewith. Nonetheless, we cometo identify with these objects
and they come to be imbued with our ‘ personhood.’ "2

Conversely, the copyright holder has often had a direct
hand in creating the intellectual property. Development of a
valid copyright requires originality. This“originality” isthe
judicial equivalent to creativity: “ Original, asthetermisused
in copyright, means only that the work was independently
created by the author (as opposed to copied from other works)
and that it possesses at least some minimal degree of
creativity.”?” Thus, the standard for copyrightability requires
some modicum of creativity.?® Creativity is the predecessor,
andinmany waysthe equivalent, of individudity. “Wecultivate
[creativity] in our children, linking it intimately with their
development as autonomousindividuals.” %

In developing copyrightable material, artists draw from
personal experiences® From painters, to writers, to singers,
artists “*have no choice but to describe where they live.'”3t
“Theartist, who createsforms’ isdigtinguished from “the artisan
who copiesforms.”32 Copying of formsinvolvesno originality
and, hence, neither creativity nor individuality.

Therefore, it followsthat in order to hold avalid copyright,
theartist, asdistinguished from the artisan, establishes hersel f
as aperson. Thisis accomplished in severa steps: (1) the
artist has personal experiences; (2) shebasesher work onthese
experiences and ultimately creates new forms from them; (3)
her work qudifiesascreative (whichisthefunctiona equivalent
of individuality); and (4) thiscreativity meetstherequisitelevel
of originality required to obtain a copyright. Thus, the artist
realizes personhood through her devel opment of individuality
by creating a copyrighted work. “When wefirst encounter a
resof intellectual property, instead of noting that anindividual’s
personality has moved into an existing object, we may note
that anindividual’s personality caused the object to comeinto
existence.”

With this framework in mind, applying property as
personhood to copyrighted material sleadsto aclassification of
Continued on page 6
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virtually all copyrighted material as personal property.® If,in
order to achieve the creativity required for a work to attain
copyright status, one inevitably bases her work on personal
experiences, the intellectual property embodied in the
copyrighted materia is, by its very definition, personal. In
turn, as personal (and non-fungible) property, copyright holders
should be afforded the heightened level of control reserved for
personal property.

Similar protection should be all otted to those who created
copyrighted works as a part of a collaborative process. In
fact, thoseworking in collaborative effortsoften redlize agreater
sense of individualism asaresult of their effortsthan do those
working alone. “ Scientistsand engineersworking in research
teams have, as courts have noted, a tendency to remember
their work on the team in a magnified form.”* Thus, those
collaborating on copyrighted works may achievean even higher
sense of personhood through their efforts. Therefore, the
personal investment in the development of collaborative
copyrighted works dictates that this intellectual property be
classified as personal property.

In applying the property as personhood theory to
copyrighted works, the second major difference between
tangible and intangible property isthe level to which eachis
excludable. Thisdigtinction can best beviewed by analyzinga
critique of the commodification portion of Professor Radin’s
theory offered by Professor Stephen Schnably. “In Radin’s
conception, commodification utterly disempowers people; the
only solution is for the state to counter commadification by
imposing rules of market-inalienability.”*® But, Professor
Schnably argues that “[alny measure that advances partial or
complete decommodification will be vulnerableto the charge
that it disrespectsthevery objectsof its protection by prohibiting
them from entering into a market transaction to which they
would otherwise agree.”¥ Therefore, the liberty offered by
obtaining personhood through property is destroyed when
individualsare stripped of control over their personal property.

Within the boundary of copyrighted materials, however,
aienability isnot anissue astheintangible nature of intellectual
property does not lend itself to the same excludability as does
tangible personal property. Intellectual property is “non-
excludable’ inthat once one has had some accessto intellectual
property res, one cannot be completely separated fromit. If a
person were deprived from all his music and books, hewould
have a great sense of personal loss, but yet would still know
Satie’'s“Gymnopedies’ by heart, would still remember much
of Faulkner, and could till gotothelibrary to read or listento
thesefavorites.

If onewho hasmerely been exposed to copyrighted material
“cannot be completely separated fromit,” the sameistruefor
the creator of intellectual property, only to aninfinitely greater
extent asshe haslived the experiences on which her copyrighted
work is based.®*® Thus, this non-exclusivity dictates that,

athough copyrighted materials exhibit the personal property
characteristics of alienable tangible property, copyrighted
materialsnever need to be, nor can they practically be, subject
to the rule of market-inalienability in order to preserve the
intellectual property holder’s personhood status generated by
property ownership.

2. Inapplicability of Property and Personhood’s
Commodifiction to Copyrighted Works

A further discussion of commodification in the context of
intellectual property isnecessary to understand the significance
of how personhood can be realized through development of
and control over acopyrighted work. Criticism of theview of
the homeas personal property closdly aligned with personhood
exemplifies that, while this attack on her theory may be
applicableto tangible property, thereisameaningful difference
between tangible and intangible property within the property
and personhood context.

A critique of the role of the home points out that, while
there are many legal doctrines that bolster “the personhood
interest in the home, . . . [t]he vast mgjority of lower-income
peoplewho livein apartmentsare not protected by anti-eviction
and rent control laws.”* This criticism is inapplicable to
copyrighted works. Whilethere may be differing statutesand
ordinances pertaining to the home, onceit isestablished that a
valid copyright exists, copyright protection is the same for a
wealthy home owner and a low-income apartment dweller.
Equd protectionfor dl copyrighted worksevidencesthe sanctity
of that intellectual property asanimportant tool through control
of which people accomplish personhood.

C. Application of Property as Personhood to the Napster
Controversy

By providing theinfrastructurethrough which copyrighted
works are shared, Napster interferes with artists' ability to
experience personhood. Each artist whase copyrighted work
isavailable on the Napster system created her work based on
personal experiences. Unlike a piece of tangible personal
property that has been commodified (converted into fungible
property), theimpact that her work has on her personhood still
existseven if millions of people have purchased her album.*
The immoral aspect of Napster is that it strips the artist of
control over her copyrighted work, her personal property.

In analyzing awork’simpact on her personhood, the fact
that one or one hillion people own a particular album is non-
consequential. What iscrucial isthat the artist havethe ability
to control the dissemination of her work, or at least have the
power to appoint oneto dothisfor her. LarsUlrich’sstatement
to the Senate Judiciary Committeeillustratesthe pain occasioned
by thisloss* of control:

| don’t haveaproblemwith any artist voluntarily distributing
hisor her songsthrough any meanstheartist elects- at no cost

Continued on Page 7
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to the consumer, if that’s what the artist wants. But just like a
carpenter who crafts a table gets to decide whether to keep it,
sell it or giveit away, shouldn’t we have the same options?*®

The key to understanding the impact that Napster has on
an artist’s personhood is acknowledging that the artist’s
copyrighted works are personal property. These works,
therefore, are entitled to the same hei ghtened level of protection
astangible personal property. The ability to produceaninfinite
number of thoseworkswill not lessen theimpact ontheartist’s
personhood. Itisan issueof control, not of compensation.

Only asystem that providesthe artist with the heightened
level of protection to which her personal property is entitled
will suffice.

This view of personhood also gives us insight into why
protecting peopl€e’s“expectations’ of continuing control over
objects seems so important. |f an object is bound up in your
future plansor inyour anticipation of your future self, anditis
partly these plans for your own continuity that make you a
person, then your personhood depends on the realization of

these expectations.*

Artists who distribute copyrighted works based on their
persona experiences make the decision to make their work
accessibleto the public. But, depriving an artist of the ability
to determine how her work is distributed denies her the
necessary protection and control over her persona property
required to experience personhood. Therefore, by stripping
away this control Napster denies the artist the right to be a
person.

I11. ConcLUSION

Thereisnothing inherently wrong with the Napster system.
There is nothing immoral about sharing MP3 files. Thereis
nothing improper about providing aninfrastructurethat allows
for aquicker and easier mode of sharing information.

But, Napster’s current operation isimmoral asit deprives
artistsof theahility tofully and freely experiencethe personhood
that each hasrightly developed through creating copyrighted
works. Personhood isattained when individual sexercise control
over persona property, property that people fedl is“amost a
part of themselves.”* Because achieving a valid copyright
requirescreativity, and becauseall copyrighted worksare based
on persona experiences, it isinevitable that in developing a
copyrighted work an artist creates personal property.* Thus,
artists are entitled to an increased level of control over their
copyrighted works. Napster does the opposite: “Napster
hijacked our music without asking.”+

Because copyrighted works are personal property,
individuals must be afforded an elevated level of control over
those works; the alternative is embodied in Napster. Napster
deprivesartistsof control over the dissemination of their personal
property, hindering the artists’ ability to develop into people.®®

Thus, by providing an infrastructure that encourages the
unauthorized distribution of peoples’ copyrighted works, their
personal property, Napster deprives those individuals of the
ability tofully experience personhood.

1Karl taro Greenfeld, Meet the Napster, TIME, Oct. 2, 2000, at 61.

2|d. at 63.

3Greenfeld, supra, note 1, at 62; seealso A & M Recordsv. Napster Inc., 2000 WL
1182467, at *1-2 (N.D. Cal. Aug. 10, 2000).

41d.

51d.

5A& M Records, 2000 WL 1182467, at * 2.

7Jon Zahlaway, Limp Bizkit Heads Free Napster Tour, LiveDaily, at (June21, 2000).
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Supreme Court FindsMartin Up To Par

Theongoing sagaof professional golfer Casey Martin has
finally reached the 18" hole. The Supreme Court of the
United Statesrecently granted Martin theright to useagolf
cart during professiona golf competitionsonthe Professional
Golf Association (PGA) tour. PGA Tour, Inc. v. Martin,
121 SCt 1879 (2001). The Court found that the American
with DisabilitiesAct (ADA) applied to PGA tour golfersand
that Martin'suse of acart would not fundamentally alter
these PGA golf tournaments.

Martin suffersfrom Klippel-Trenaunay-Weber Syndrome, a
disorder that impedes blood circulation throughout his body.
Asaresult of the disease, hisright leg has severely
atrophied, causing him extreme pain and fatigue from the
lightest walking. Martin’sdisease has progressed to the point
whereby any walking putshimin great danger of
hemorrhaging and breaking hisleg so badly, it would most
likely need to be amputated. Dueto this condition, Martin
has needed to use agolf cart for much of his amateur career.
The PGA, however, requiresal competitorsto walk from
hole-to-hole, without the assistance of acart. Martin was
alowed the use of agolf cart whiletrying to qualify for the
PGA tour. He then petitioned the PGA to make an
exception to thewalking rule, upon achieving histour
digibility. The PGA denied hisrequest, and Martin brought a
cause of action against the PGA for refusing to follow Title
Il of the ADA. The PGA made two arguments. The PGA
first claimed that the tour’s golfers were not members of the
class of people protected by Titlel11 of the ADA.
Alternatively, evenif the golferswere part of the class of
people protected by the ADA, the PGA argued that the use
of acart was not required by the ADA because that
legidation did not allow modificationswhichwould
“fundamentally alter” competitions.

The Court first found that the ADA applied to golfersat the
PGA events. The PGA argued that the ADA did not apply
toitsgolfers even though those events occurred at places of
“public accommodations” (golf courses). The PGA admitted
that the ADA reguired the organi zation to not discriminate at
the golf courses because they were places of public
accommodations. According tothe PGA, thisduty only
extended to the spectators and not to the golfers since the
ADA only applied to “clients and customers” at places of
public accommodation. The Court, however, found that
both spectators and golfers at the PGA events were
“clients and customers” of these events. The Court
rejected the PGA'sinterpretation because it would allow
the PGA to racially discriminate against golfersunder a
provision of the Civil Rightswhich was anal ogousto the

ADA provision at issue.

Once it was determined that the ADA applied to the PGA
golfers, the only remaining question was whether the
PGA’s“walking only” rule discriminated agai nst those
with physical disabilities. Accordingto Titlelll of the
ADA, discrimination occurswhen an entity fails*to make
reasonable modificationsin policies, practices, or procedures.
.. toindividualswith disabilities, unlessthe entity can
demonstrate that making such modificationswould
fundamentally alter the nature of such goods, services,
facilities, privileges, or accommodations.” The PGA
admitted that agolf cart wasareasonable modificationin
Casey Martin’s case, but argued that the use of the golf cart
would “fundamentally alter the nature” of the PGA'sevents.
According tothe PGA, thewalking policy wasimplemented
onthe professional level to induce the element of fatigue.
Thisfatigue, along with the mental stressesof playing before
large crowdsand TV cameras, was an essential element of
the golf competitions. This sentiment was affirmed through
testimony by threelegendary golfers— Arnold Palmer, Jack
Nicklaus, and Ken Venturi. Asaresult, the PGA argued that
allowing Martinto useagolf cart would fundamentally alter
the game by removing the essential element of fatigue and
givehim anunfair advantage over the other players.

The Court agreed that it could not enforce requirements
which would*fundamentally alter” the game and thereby
provide adisabled player with an unfair advantage over
others. However, the Court accepted the lower court’s
expert testimony showing that Casey Martin experiences
more fatigue than the other players on the course, even with
the use of agolf cart. The Court stated that to consider
Martin'suse of acart an advantage, isa*“ grossdistortion of
reality.” The fundamental nature of the game was not
changed because Casey Martin did not have an unfair
advantage over hisfellow competitorsasaresult of hisuse
of agolf cart.

The Court’sdecision allows Casey Martin to use agolf cart
onthe PGA tour, but itsfuture implicationsremain uncertain.
Asthe dissenting opinion points out, the decision opensthe
doorsto morelitigation over the protection of disabled
athletesin professional and amateur sporting events. Intime,
wewill know the course of that litigation and theimpact of
thisdecision.

By: Doug Richards

Continued on page 9
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NFL Player Agents Can Agree To Private Arbitration Of
Disputes

The United States District Court for the Northern District of
Texasrecently ruled on adispute between two NFL player
agents. Weinberg v. Slber, 140 F. Supp.2d 712 (N.D. Tex.
2001). Thedispute arosefrom variousoral joint venture
agreements between two agents. The agreements concerned
recruiting clientsand splitting fees. After the agreementsfell
through, both agentsfiled lawsuits against each other and
then agreed to arbitrate their disputes. After thearbitration
hearing, one of the agents negotiated alucrative, long-term
contract for Stephen Davis of the Washington Redskins, one
of the playersin dispute. Thearbitrator awarded one-half of
the agent’sfee in the Stephen Davis contract to the agent
who had not negotiated the contract. The arbitrator also
ordered that each agent take nothing with respect to the other
clients subject to the dispute.

After thearbitration award, the agent who negotiated

Stephen Davis' contract brought amotion to vacate the
award. Thisagent first argued that the arbitration award was
void becausean NFL Player’s Association rule mandated

that an NFL arbitrator settle all contract disputes. The agents
had used a private arbitrator, not an NFL arbitrator. The
court rejected this argument because the agents had agreed to
the private arbitrator and had failed to raise this problem

prior to the arbitrator’sruling. Asaresult, the agent waived
hisright to raisethisissue.

The agent then argued that Stephen Davis' contract should
not have been apart of the arbitration because it was not a
part of the agents’ joint venture agreements. The court,
however, upheld the arbitrator’sfinding that Stephen Davis
contract was apart of the joint venture agreement. The
court refused to engagein “ Monday morning quarterbacking”
with respect to the arbitrator’sinterpretation of the numerous
documents and correspondence between the agents, or the
arbitrator’s conclusion asto exactly when therelationship
between the agentslegally disintegrated. Thecourt limitedits
review to the fundamental fairness of the arbitration process,
not the accuracy of the arbitrator’sfindings. The court then
found that the arbitration process was fundamentally fair
becausethefirst agent never proved that the arbitrator
refused to hear evidence that was pertinent and material to
the controversy. Also, the court found that the arbitrator
properly included the Stephen Davis matter as part of the
process because the agents* agreed to settle all disputes
relating to numerous named athletes,” whichincluded
Stephen Davis. The court did, however, remand the case to
thearbitrator for certain clarificationsregarding exactly how
much money was owed to the agent who had not negotiated
the contract under various circumstances rel ated to Stephen
Davis contract.

By: Brandon Yancey

Copyright Act Protects Authors' Rightsin ArticlesRe-
Published I n Computer Databases

The Supreme Court in New York Times Company, Inc.
et. al. v. Tasini et. al., recently addressed a copyright suit
brought by freelance authors (“ Authors’) who had written
articlesoriginally published inthe New York Times,
Newsday, and Time Magazine (“Publishers’). 121 S. Ct.
2391 (2001). Intheoriginal contract signed by the
Publishersand Authors, the Authorsdid not explicitly
consent to the future placement of their articlesinto
electronic-computer databases. The Publishers, however,
licensed the Authors' articlesto various computer and CD-
ROM databases. Thearticleswere published in these
databases asindividual pieces. Therewereno linksto other
storiesthat were originally published with these articlesinthe
printed periodical editions. The Publishersbelieved thiswas
proper becausethey had registered “ collective work”
copyrightsfor each periodical editioninwhichthearticles
originally appeared.

After the articles appeared in the computer
databases, the Authorsfiled suit alleging copyright
infringement because the Copyright Act specifically states
that “ copyright in each separate contribution to acollective
work isdistinct from copyright in the collectivework asa
whole, and vestsinitially in the author of the contribution.”
17 U.S.C. § 201(c). Inresponse to the suit, the Publishers
claimedthe privilege accorded “ collectivework” copyright
ownersunder the Copyright Act. Accordingtothisprivilege,
the owner of the copyright in acollective work has*the
privilege of reproducing and distributing the contribution as
part of that particul ar collectivework, any revision of that
collectivework, and any later collectivework inthe same
series.” Thus, the dispute centered around whether the
Authors' articleswere being reproduced and distributed as
part of the collectivework or arevision of that collective
work.

The Court concluded that the articlesin question
were not being reproduced and distributed as part of the
original collectivework or arevision of that original collective
work. Instead, the articleswere being placed within the
computer databases devoid of any context or connection with
theoriginal collectivework. When accessing the Authors
articlesin the computer databases, the usersdid not seethe
other material published on the other pages of the original
periodical. The Court reasoned that sincetherewasa
demand for the Authors' articles” standing alone” or as part
of anew and different collective work, the Copyright Act
allowsthese Authorsto benefit from this new demand.

Thus, the Court ruled that the Publishers had infringed upon
the Authors copyrights.

By: Lori Calhoun
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| can’'t attend. Just send course materials.

g Books $145 per set * Quantity:

* Plus $10 postage/handling per order and 7.25% tax (8.25% for Austin address) on total.
Book orders filled approximately 3 weeks after the program. You will be billed unless you
authorized a credit card charge above.

Register Early!

Weencourageearly registrationsbecausethey help usensurethat sufficient
course books, seating, and refreshmentswill beavailable.

Registrationsare accepted on aspace-availablebasis. Asapreregistrant,
course materialsand seating will bereserved for you until the start of the
first presentation. You can register onlineat: www. TexasBar CL E.com

Payment

should bemade by check (no trust/escrow accounts, please) payabletot
he State Bar of Texasor chargeto your Visa, MasterCard, AMEX or
Discover. If you useacredit card, you may fax your registration to 512-
463-7387. No confirmation will be sent; pick up your name tag and
program materialsat the program.

Areyou amember of theEntertainment and SportsL aw Section?

Thiscourseiscosponsored by the Entertainment and SportsLaw Section

of the State Bar of Texas. If you areacurrent member of that section, or

you agreeto become one by the date of the presentation that you planto

?ttegd, ylou may register at aspecial discount. Seetheregistration form
or detalls.

L If you wish to join the section, please contact the State Bar’s Sections

4.1 am paying by:
(] Check (enclosed) payableto the State Bar of Texas for $
g Visa ( MasterCard (] Discover ] American Express(AMEX)

Account No. Exp Date

Name on card (Please print)

Signature
If used a credit card, | may fax to 512-463-7387.
All othersreturnto:

State Bar of Texas
Professional Development
LB #972298

P.O. Box 972298

Dallas, Texas 75397-2298
800-204-2222, x1574

in Austin: 463-1463, x1574.

To purchase audiocassetes of this program, please call 800-388-5709

Make Travel Arrangements Early

Hotel rooms, on a space available basis, have been blocked at special rates. To make a
reservation, call Jessica at 1-800-310-3378 before September 20, 2001. After this date, you
must contact the hotel directly. (at the Austin Film Festival office)

OmniAustin Hotel: ~ $139/night
Stephen F. Austin Hotel: ~ $149/night
Driskill Hotel: ~ $165/night

Discount on Airfare through Continental Airline. CIl 1-800-468-7002 and reference account
code #134PQL. Transportation from the Airport: SuperShuttle is providing rides from the
Airport to conference hotels at a rate of $9 each way. Call SuperShuttle at 512-258-3826

REGISTRATION INFORMATION

Coordinator, Kathy Casarez, at 800-204-2222, x1425. Please do not
send payment for the section membership with your registration fee.

If You Register But Cannot Attend

andwould likearefund, mail or fax (512/463-7387) your refund request
sothat itisrecelved by usat least onebusinessday beforethe program.
Registrantswho do not attend will be sent thewritten materials.

Full-TimeJudges

have anon-transferable privilege to attend complimentary if spaceis
availableafter admission of dl paid registrants. Judgesmust actudly attend
to receivethewritten materials.

Only judgesretired under thejudicid retirement system and full-timejudges
may exercisethisprivilege, provided thecour seisdirectly related to
thejurisdiction of their tribunal.

Thisprivilegedoesnot extendto receivers, trustees, court Saff, or persons
serving part-timeinany judicial capacity.
Per sonsWith Disabilities

who need special accommodationsto attend should contact us as soon
aspossible at 1-800-204-2222 x2097.

~N

J
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Continued from page 11

Mark A. Reutter. Artists, Galleries and the Market:
Historical, Economic and Legal Aspects of Artist-Dealer
Relationships, 8 ViLL. Srorts & EnT. L.J. 99 (2001).

COPYRIGHT

Brooke J. Egan. Comment. Lanham Act Protection For
Artistic Expression:; Literary Titles and the Pursuit of
Secondary Meaning, 75 TuL. L. Rev. 1777 (2001).

Kristine J. Hoffman. Comment. Fair Use or Fair Game?
The Internet, MP3 and Copyright Law, 11 Aie. L.J. Sci. &
TecH. 153 (2000).

Jay Orlandi. Comment. Gargoylesin Gotham: A Sculpture
Incorporated Into an Architectural Work Should Retain
Independent Copyright Protection. 29 Sw. U. L. Rev. 617
(2000).

R. Anthony Reese. Copyright and Internet Music
Transmissions: Existing Law, Major Controversies, Possible
Solutions, 55 U. Miami L. Rev. 237 (2001).

Damien A. Riehl. Peer-To-Peer Distribution Systems: Wil|
Napster, Gnutella, and Freenet Create A Copyright Nirvana
Or Gehenna? 27 Wwm. MitcHeLL L. Rev. 1761 (2001).

Stephen E. Well. Fair Use and the Visual Arts, Or Please
Leave Some Room For Robin Hood, 62 Onio Sr. L.J. 835
(2001).

ENTERTAINMENT

Michael J. Frank. Justifiable Discrimination in the News
and Entertainment Industries; Does Title VII Need a Race
of Color BFOQ? 35 U.S.F. L. Rev. 473 (2001).

INTERNATIONAL

Justin Harrington. Accessto Intellectual Property inthe
Light of Convergence: Should New Rules Apply? 12 EnT. L.
Rev. 133(2001).

Alexander Jooss. Life after Death? Post-Mortem
Protection of Name, Image and Likeness under German
Law with Specific Reference to “ Marlene Dietrich” , 12
EnT. L. Rev. 141 (2001).

Michele Kunitz. Comment. Switzerland & the International
Trade in Art & Antiquities, 21 Nw. J. INT'L L. & Bus. 519
(2001).

MUSIC

Gregory Hunt. Comment. In A Digital Age, the Musical
Revolution Wi Be Digitalized, 11 Ais. L.J. Sci. & TecH.
181 (2000).

Karen M. Lee. Note. The Realities of the MP3 Madness:
Are Record Companies Smply Crying WoIf? 27 RuTGERs
CompuTER & TECH. L.J. 131 (2001).

B.J. Richards. Note. The Times They Are A-Changin': A
Legal Perspective On How the Internet |s Changing the Way
WeBuy, Sell, and Seal Music, 7 J. INTELL. Prop. L. 421 (2000).

Rob Sanders. Note. The Second Circuit Denies Music
Publishers the Benefits of the Derivative Works Exception.
(Fred Ahlert Music Corp. v. Warner/Chappell Music, Inc., 155
F.3d 17, 2d Cir. 1998.) 29 Sw. U. L. Rev. 655 (2000).

Soecial Feature: the Napster Litigation., 89 Ky. L.J. 781
(2000-2001).

SYMPOSIA

Symposium:  Civil Litigation and Popular Culture: Sxth
Annual Clifford Symposium On Tort Law and Social Policy,
50 DePaut L. Rev. 421 (2000).

Symposium:  Ownership and Protection of Heritage:
Cultural Property Rights For the 21st Century, 16 Conn. J.
INT'L L. 177 (2001).

The editors of the TEXAS ENTERTAINMENT AND SPORTS
LAW JOURNAL (“Journa™) aresoliciting articlesfor the best articleon
asportsor entertainment law topic for thefifth annual writing contest for
students currently enrolledin Texaslaw schools.

Thewinning student’sarticlewill be published inthe Journal. In
addition, the student may attend either the annual Texas entertainment
law or sportslaw seminar without paying theregistration fee.

Thiscontest isdesigned to stimulate student interest intherapidly
developing field of sportsand entertainment law and to enablelaw
studentsto contributeto the published legal literatureinthese areas. Al
student articleswill be considered for publicationin the Journal. Although
only one student article will be selected asthe contest winner, we may
chooseto publish morethan one student article to fulfill our mission of
providing current practical and scholarly literatureto Texaslawyers
practicing sportsor entertainment law.

Student Writing Contest

All student articles should be submitted to the editor and conformto
thefollowing general guidelines. Student articles submitted for the
writing contest must bereceived no later than May 15, 2002.

Length: no more than twenty-five typewritten, double-spaced
pages, including any endnotes. Space limitationsusually prevent
usfrom publishing articleslonger inlength.

Endnotes: must be concise, placed at the end of the article, and
inHarvard “Blue Book” or Texas Law Review “Green Book”
form.

Form: typewritten, double-spaced on 82" x 11" paper and
submittedin triplicatewith adisketteindicating itsformat.

Welook forward to receiving articlesfrom students. If you have any
questions concerning the contest or any other matter concerning the
Journal, please call Andrew T. Solomon, Professor of Law and Articles
Editor, Texas Entertainment & SportsLaw Journal, at 713-646-2905.
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ENTERTAINMENT & SPORTSLAW SECTION
of the STATE BAR of TEXAS

MEMBERSHIP APPLICATION

The Entertainment & Sports Law Section of the State Bar of Texas was formed in 1989
and currently has over 500 members. The Section is directed at lawyers who devote a
portion of their practice to entertainment and/or sportslaw and seeksto educate its members
on recent developmentsin entertainment and sports law. Membership in the Section isalso
availableto non-lawyerswho have an interest in entertainment and sports|aw.

The Entertainment & Sports Law Journal, published three times a year by the Section,
contains articles and information of professional and academic interest relating to
entertainment, sports, intellectual property, art and other related areas. The Section also
conducts seminars of general interest to its members. Membership in the Section is from
June 1to May 31.

To join the Entertainment & Sports Law Section, complete the information below and
forward it with a check in the amount of $25.00 (made payable to ENTERTAINMENT &
SPORTS LAW SECTION) to Susan Benton Bruning, Treasurer, 1227 Strathmore Drive,
Southlake, Texas 76092

NAME:
ADDRESS:

BARCARD NO.

STATE BAR OF TEXAS

NON PROFIT ORGANIZATION

P. O. Box 12487, Capitol Station U. S. POSTAGE
Austin, Texas 78711 PAID

PERMIT NO. 1804
AUSTIN, TEXAS




