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Notes ... 
The tatement and opinions in the 

Texas Entertainment and Sports Law 
Journal are tho e of the editors and 
contributors and not necessarily tho e 
of the State Bar of Texas, or the 
Entertainment & Sports Law Section. 
This publicat ion i intended to provide 
accurate and authoritative information 
with respect to the matters covered and 
1 made ava il able wit h the 
understanding that the publisher is not 
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engaged in rendering legal or other 
professional service. If legal advic 
or other expert assistance is required . 
the service of a competent 
professional person hould be ought. 

Join the Section 
All members of the Entertainment 

& Sports Law Section are encouraged 
to make ure that their dues are paid. 
All due payments are to be made 
directly to the Section' Treasurer. An 
application for joining the Section i 
provided at the end of chi publication. 

Invitation to Publish. 
Anyone think they have the talent 

to write an art icle? This is your 
invitation to put your talent to use. The 
Entertainment and Sport Law Journal 
is solicit ing articles to pu blish in 
upcoming issue . Article formats vary 
from long footnoted analyses to more 
infoI111al discuss ions and topics may • 
pan the pectrum of the port and 

entertainment fields . Contact the 
editor and discuss the po sibility of 
writing an article on a subject that 
interests you. 

Articles may be ubrnitted to: 
Sylvester R. Jaime 

15915 Katy Freeway. Suite 112, 
Houston Texas 77094 

(713/579-9495) 
Fax (713/579-9497) 
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From the Editor: 
To ;ill f those f y u out th rt!. almo. t 6 0 f you, who 

are Section Member , it i · with an o,·erdut: · Hello!" from 
the ection Council. Lhat we , ant you to accept the latest 
is ue of the En1ert:11nment , pons La J umal. h i nl o 
wi1h "Thank your·, for being patient with the Editor and 
Staff of Lhe Journal in getting this i · ue to print and into 
your hands. 

The u1Tent Staff of lhe J umal i_ ompo cd of Mau 
Mitten, An.icle Editor, Profe or at South Texa College of 
Law, Steven Ellinger. Proofing Editor. and M . Julie 
Cadarette. Adveni ing Coordinator. Special thank goe to 
Ru ell Rain of uslin. Te a . He , as "drafted'' 10 get an 
article from the entertainment area and ecurcd for you the 
article written by Don E. Tomlin on. 

e have tried in tni issue 10 provide the Section 
ember with a ariety of article , hich would be of 

intere L in both the ports and in the entenainmenc areas. 
As the reader may readily ee, we are open 10 anyone who 
wi he to ubmit an article. So if you feel the urge, write 
an article and end it in. We will u e our be l efforts to 
include acceptabl article in n upcomin0 i ue. 

The Journal is published quarterly. and if you are noL on 
the mailing list and wi h to be included. orward your 
name and addres to the State Bar of Texa and let them 
"no that you ish to be included on our mailing list. 

\ e are now accepting advertisemen in the Journal. 
An one wishing to adverti in Journal houJd contact 
Juli Cadarette for informati non °etti n • •our ad in 
th e Journal. d Rnt are: 1/ page: -o.00: 114 pa e: 

100.00; 1/. page: 150.00: 3/4 page: 175.0 and Full 
pag : 200.00. 

The immediate pa t Editor of 1he Journal i Ron Kai er, 
Profe ·or at Te as A ni e ity. e hould alJ feel 
proud and chankful for rhe effort that Profe or Kai er put 
in10 the Journal during it formati e. ear . your new 
Ediror. I will tn e to continue lhe efforts in pro iding the 
Secuon Member with a rimely and informative Journal. 

- Ive ter R. Jaime 

CHAIRM SREPORT 
and Directors of our ection. 1 
four 61:?. member . bolh new 

and rewming. t an ther _ car. We~ ill trive 10 provide to 
our member. through our .ection Journal informative 
arti Jes in the are3 ofEntertainmem and Spans L w a 
well a · oth r information in the. e area . Additionally, lhe 
Council plans t pan or a .eminar in both of our areas of 
imerc 1. 

The emenainmenl la\ eminar held in conjunerfon wilh 
Lh late Bar will once again coincide with the annual 
X W mu ic onference in ustin, Texa . on March 16 

19 6. Thi i an out tanding opportuni1y lo not only learn 
from ome of the be l Te • and national lawyer . but al o 
co enjo and network with the mu ic indu try. Watch for 
your announcement from the Stace Ba.r. Plan on pending a 
few da • I think you will enjoy it! 

Our annual ports law eminar for 1996 is curreml in the 
planning tage as we are re i ing the planned pre entation 
10 provide the mo t Lmpact for our members. Watch for 
further details in our Journal and the Stale Bar Journal as 
they are finalized. 

The ec ion Journal i alwa in need of articles from our 
members. If. ou would like to be publi ·hed or know of any 
articles of imere r lo our members. plea e contact Syl 
Jaime. our newsletter editor, or my elf :ind we will con ider 
inclu ion in the Journal. 

Fi nail , Da id Beck. Pre idenl of the Late Bar of Texas, 
h a ked our Section to consider the i ue of pro bono 
repre. ema1ion. The obviou need for uch repre entation 
often lie in areas that are principally out ide of entertain
ment or p ru . However. the Couocil i · trongl urging its 
members to Join and panicipate in pro bono program 
through your local bar a ociations and/or local organiza
tion u h a Lawyers & Accountants for the Ans . It 
appear. 1ha1 pr bono ma) well be the future o tart 
planning now. 

Thank you for your anention and hould you need 
an thing plea. e feel free to contact my elf or any of our 
Offi er. or Director .. 

Da1Tel1 L. Clements 
Chair I 995-1 96 

TEXAS E TERTAI 
SPORTS LAW JO 

D 

Syl e ler R. Jaime. Editor 
J ~91 Katy Free a . Suite I L 
H u. ton, Te a 77094 
71 r79-9495 F 713/ 79-9-+ 7 

r. an Mitt n. rti I : Editor 
1ro fessor 

S uth ~ ·as liege or Law 
I JO. an Jacin1 

Housto n. T 7700'2-7000 

n Ellinger, Pro fing Editor 
I bama. Suite _QI 

77027 

. Julie Cadarette. d erti ing Coordinator 
0 'e ·t Loop S uth. uite 610 

Hou. ton, T 77027 
71 3/ 6 1-1 71 F 713/961-7977 



.) 

JOE S EATERY' VERSUS MUSIC COPYRIGHT OWNERS: 
NO PAY, NO PLAY? 

by D n E. Tomlin on1 

I. lmroducri n 
. . The re:m1uranr ··problem·· 

fr. in addition to food. a re ·tauranc~ ·er es a radio- cation 
·ignal co it patrons. the copyright owners of the mu ic 
being played on that radio ·cacion believe they ·hould be 
compen aced for helping the restauranc sati fy it cusmm
er · .J The restaurant owner believes ·he owes no obligation 
to the copyright owner becau e the radio scation already is 
paying a fee to the performing right organizations• for the 
right to publicly perform the music.' In a nutshell. this is 
the underlying controver y between restaurants and music 
copyright owners that ha pawned recent legislation in 
Congress. where bill have been introduced that would 
amend the 1976 Copyright ct6 ("the ct") to exempt 
restauranteurs from any liability to copyright owners for 
mu ic played which emanates from a radio cation. 

Further. in nearly half the states.8 including Texas.9 bills 
have been introduced which encompas · uch is ues as how 
agents of the performing right organization · conduct 
them elves in relation to restaurants and the ba es upon 
which fee should be calculated.10 highly controversial 
bill pas ed by the state legislature in ew Jersey and which 
a\ aits Governor Chri cie Todd Whitman's action has 
cau ed a federal district court in ew York to grant 
effective penni ion 10 mu ic copyright owners to com
plecely withdraw permi ion to play copyrighted music in 
re taurants :md other bu ine es in Ne\ Jersey hould the 
governor ~ign the bill;11 in effect - no pay. no play. 

, luch of the timr:!. when restauranteurs and other 
busine owners di~ o er chat ompensation i due music 
cop right owner for the music the, play in their establish
mems, 11 they are incredulous. ll However. court decisions 
1nterpreung che "public performance" right in the Acr1" 

have con i tencly held that. indeed, the performance of 
copyrighted musical works in bu ine s escabJi hments is an 
in ringement of the cop righted works11 unless a royalcy is 
paid ro the copyright O\ ner .16 Copyright owner view this 
obligation as important because it constitute · a ignificanr 
ource of public performance revenue for ongwriters and 

music publi·hers." To undenand why ongwriters and 
mu ·,c publi her are ompen. ated in this way through 
cop_ right law requires a brief visit to the hi rory and 
evolution of copyright la~ in the U.S., especially in 
relation to mu ic. 
B. History of music opyright law 

Thr:! framer of the United States Con ·titution chought 
enough of the cont.:r:!pt of c p right 10 have included it in 
the original dot.:ument. rticle I. Section 8, Clause state : 
··The ongre:s ·h:111 have Po\ cr ... To promote the Progress 
or cient.: am.I u~eful. m,. by securing for limited Times to 

uthors and In cntl rs chc:: c::xdu ·ivc Right co cheir respec-
ti\ e ntings :rnLI Di~co\'eric,."1 either the original law1Y 

pa~,;cd hy Cnngn:" 111 I 7'J(J pur-,uanl to the cop, right 
clau,c nor the:: liN t\,o at.:l~:o that ;imc::nckLI the original law. 
in I, 02 :inu l XI 1J. 1 nclmkd mu~iL: :is a cop rightahk work 

ot' authorship. In 1831, however. Congres · replaced the 
original law and the amendments to it with a new compre
hen ive law which. for the tir t time. made musical 
ompo ·ition copyrightable.11 [t was not umi I 189 I. 

however. that Congres amended opyright l:iw 10 include 
the · public perfomiance" right. grancing to the opyrighr 
owner the exclu ·ive right co perform the compo:icion in 
public.11 lu. ic publishers oon learned, howe er, chm 
indi idually licensing the public performance of each of 
their copyrights to each of the public u ers of the material 
was, as a practical matter, unworkable. What was needed 
wa a collective of some sort. 
C. The performing rights organizations 

In 1914 in New York City, a group of ongwriters and 
mu ic publishers got together and formed the merican 
Society of Compo ers. Authors and Publishers ··ASCAP"), 
an unincorporaced member hip association.23 Broadcasc 
Music, Inc. ("'B II''), a non-profit corporation, was formed 
as competition to ASCAP by a group of broadcasters in 
1939. i • ASCAP and B I distribute all non-overhr:!ad 
re enue to their publisher and wricer member . -5 There is a 
third, much muller. for-profit performing rights organiza
tion in the U.S. known as SES C.16 

Here is how all chi wor . using a single ong as a 
hypothetical example.17 Songwriter Taz Sterling (''Ster
ling")lS and Tomlin ongs Music ( 'Tomlinsongs'"),29 a music 
pub Ii hing company, have a contractual agreement whereby 
Sterling· copyright in a ong he wrote citied ·-rm Just Too 
Cool" ( 'Cool'') lO is conveyed to Tomlinsong in return for 
Tomlin ongs' exploitacion of Cool. resulting in Cool being 
recorded and released on a major label by a recording artist 
under contract to char labeJ.l1 Sterling and Tomlinsongs. in 
this hypothetical example are affiliated with ASCAP, 
mt:aaing that they have contractually authorized SCAP to 
collect royalties in their behalf for the public performance 
of Cool.n Cool then becomes a part of che ASCAP 
repertory, whi.ch ASCAP licenses to radio and televi ion 
entitir:!S and, import::rntly in the context of this article, to 
re taurants and other uch e tabli hment rhac publicly 
perform music.J3 When payments by the licensee of the 
ASCAP repertory are made co ASC P,J.: SCAP deducts 
ic operating expense 35 and, u ·ing a complicated formula,!6 

determines what portion of tht: remaining amount is owed 
co Sterling and Tomlin ong for the public performances of 
Cool over the calendar quarter for which royalty payment is 
being madeY ASCAP ends half that amount to Sterling 
and the oLher half to Tomlinsongs.JM While the revenue 
·rom restaurants amouncs only to about two percenc of the 
incomr:! of perf m1ing righ1 organization . 1 in an industry"'° 
\ here the a erage income per working profes 1onal i · uire 
low. 1 e ery little bit help . Con equemly. mu ·1 publi h
er ·. and particularly songwriter . are quire concerned o er 
any effort ·, certainly I include federal legisla1i c:: initia
tive ·. to LleL:rt:ase public performance royalty im:omc. 
11. Legislation anLI tatutory Enactmen1s 

Th~ k:gi:-la1iun currently unda cor1~idcr:.J1im1 \), llf I\ o 
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;gnific:intl~ differeni nll, r,;. t the federal le el. the 
~op right ·cheme , uld be amended to exempt re. taurunt. 
and other type of usinc e from an liability for mo. t 
1 pe f publi performances copyrighted mu ic.4~ 1 
!he tate level. the variou bills generally deal wi!h rate 
structure and , ith limitation on the practice~ of perfonn
ing right. organization repre entative in their relationships 
with re tauranteur and others.~1 So far. four bill at the 
scate le el ha e been pas ed and igned into law ( ary
land. Oklahoma, Texas and e t irginia) and at lea l ~ o 
other bills ( ew Jersey and Colorado) have made it 
through the legi ·la1ive proces and await gubernatorial 
appro al or cto.... bill on this ubject also h become 
law in Virginia.'' It~ a not included in the abo e Ii t 
because it wa. drafted in association with and con e
quenrl supported by) ASCAP.~6 

A. Federal 
To date. Congre ional action has been limited to 

comminee hearings.' Beyond the basic feamre of redefin
ing the circumstances under which royalties are due, H.R. 
789. known as the "Fairnes in Musical Licensing Ac1 of 
199-,-· al 0 

... e cabli h(e ] an arbitration ystem 10 re olve rate 
di puce·. nder current federal copyright law, only the 
federal [discric1] coun [in] the Southern Di trict of New 
York i a!Jowed 10 handle uch di putes which make it 
expensive for busine people el ewhere in the nation. The 
. ational Restaurant A sociation has long claimed that [the 
performing right organizations] rely on Lhe threat of co tly 
court battles co force resmuranteur to comp! with their 
fee~.• 

The Section of lmellecrual Propeny Law of !he Ameri-
can Bar ociation will consider, at its annual section 
meeting in ummer. 199 . a propo ed re elution oppo ing 
H.R. 789.4° and it will onsider a propo ed re olution 
oppo ·ing irtually all the bill filed in or pa ed b tate 
legi latures in 199 .iO 

B. State 
I . aryland 

The aryland bill. S.B. - I of 1995. wa appro ed May 
2 and contain . among other features. mandates requiring 
perfomtlng rights organization representatives to provide 
bu ine proprietor - in advance of contractfog - rate 
schedules and propo ed contract terms. including tho e for 
imilar bu ine e in the area; it require uch agents to 

identify them elve and their employer upon entering -
for business purpo es - an, e tabli hmenr covered by the 
la . and it prohibit the u e b uch agents of unfair or 
deceptive act or practice ." It al o pro ide · for actual 
dam::iges and injunctive relief to the enti[)' affected by the 

iolation of the luw.~2 It doe~ not require the performing 
right organization to upp! an~ Ii t of it repenory . 
- · Oklah ma 

lnmn . tre . pe t .theOkl:ihomahill,H.B . 12" of 1995. 
which al~o hecame low on luy '.!·.$' mirrors the Mar land 
bill. differing onl ' in ne m:ij r wa). In :.iddttion 10 the 
damage and m_1un ti\'e relief pr ,·i 1011, in the aryl:.md 
bill. failure w comply w11h the O1-.lahnma h1 ,ubjects the 
v111l:11nr 111 a max11m1m .. I (LO)() penalty to h' ~nforccd and 

c llccteJ h~ the ,tall:· -\uornc) General. 
. Tcx:1~ 
The Texus leg.1~la1ion. .8 . 526 of 1995. :ipproved Mn. 

'.!3. require · the perfomrn1g right~ rganizations t make 
availa le 10 bu. me · e. tabli~hment '"!he most current 
av ii ble Ii ·ting of the opyrighted mu ·i al work in [ils] 
repertory (at the ex pen e f the proprietor)" and "the most 
current a,·ai lab le list o the members and affiliate. repre-
ented by the ociet :· ' Other. i e. the Texas bill most 

clo ely approximate the aryland bill. 
4. West irginia 

The West Virginia bill. S.B. 499 of 199 . signed into law 
March 24, i the most different of th four "anti-perfonning 
rights organization ·· bill that ha e become law.'6 !ls sole 
requirement concern· con iderable ad ance "notice [to 
affected busine es] of the ro alty or fee rate and the means 
of it compu1ation:·s1 nder the bill. the failure of a 
performing right organi:z.ation to comply with the notice 
requirement con rirute a complete def en e to any action 
brought by a p rforming right organization against a 
busine s owner concerning the public performance o 
cop righted mu ic.~ · 
5. Virginia 

In the ca e of the irginia bill. A CAP was a pan of the 
drafting proces and supported passage of the bill.19 S.B. 
85 of l 99 wa approved arch 25 and tands in consid
erable oncra t to the other new laws.60 It require that 
performing right organizations doing bu iness in irginia 
file with the State Corporation Commis ion each year 
copie of all the rate chedule and contract provisions it 
h in lace in trginia. a cop of the "current a ailable 
li 1•· of it members and affiliates, and the "mo t current 
available Ii ting of the copyrighted mu ical work! in [it ] 
repenory." 1 nether requirement is that these list be 
made available co indi idual bu ine proprietor ··a1 the 
ole ex pen e of the proprietor.' 62 

A provision urel added at the request of ASCAP 
require. that performing rights organizations comply "with 
federal la,, and order of courts having appropriate juri dic
tion:· ' This. of course. mean thar in the case of SCAP 
there would e no que tion that federal court order flowing 
from the con,ent decree under which it operates would take 
precedence over anything contained in the tare law. The 
bill contain. the '"identification" requirement and prohibits 
"an coercive conduct, act or practice that is sobstantially 
disrupti e of a proprietor" busine s."t,1 It also contains 
provi ion relating to dam::iges and injunctive relief.&' 
Another pas age that h the SCAP imprimatur recog
nize, performing right. organization ' righ1s concerning 
"conducting 111, e. tig::ition~ to determine the exi Lene of 
mu i1: u ·e by a propriet r or informing a proprietor f the 
proprietor· bligation under I federal cop, righL !awl.'"Oll 
6. Col rado 

In Colorado. \here H.B. 12➔2 wm, pa!, ed in May. 1995. 
and await~ a 1ion b_ G ivernor Roy Rot!mer. the bill 
focu,c.., on .. ..,ctJ ting] :1 ,tand:ird of profe~. ional conduct for 
agent, 1,1 1hc l' pcrformrng right!,. ocicuc~"M :ind requiring 
1d,·n11 H.:.11111n 11p11n cntr: ··r ir the rurpo,c, of in cstigating 
the u,c 111 ,·11p~righ1cd mu,i ._..,.,. The bill al:,.n i:0111:iin- the 



.. song list .. re4uiremenc."'' 
7. 1 ewJerey 

. m ng the requirements contained in the ew Jersey 
bill are the edict that the performing rights organizations 
pro ide re tauranteur · \ ith a I ist of song they represent, 
fee compari on for nearby similar bu ·inesses, identifica
tion of employer and nature of vi it by perfonning rights 
organizmion agents upon entering any re ·raurant or other 
bu ·ine e cabli hment, and an arbitration mechanism for 
race di pure _ro Reaction by ASCAP in federal court co 
these requirements has been, in part. that providing a 
repertory list co re tauranteurs is not feasible71 and that the 
arbicralion feature is incompatible with the existing consent 
decree. 2 The court would eem to agree. 3 

IT!. The Restaurant Perspective 
A. Individual ,enriment 

By no means do all restauranteurs have an inten e dislike 
for paying royalties to the performing rights organizations 
or bel.ieve the tactics of uch group to rate right up there 
with Adolf Hitler/ • but many do. The following is a 
representative example of the comment of individual 
restauranteur on the subject. 'They" re just like the 
Syndicate. They want to mash you. crush you. They want 
to be foared."' s 
B. Trade as ociation 

According to Jerald Jacobs of the American Society of 
A ociation Executi es. ··[h]undreds of complaints about 
haras ment and intimidation tactics employed by music 
licen ing ocieties ha e been lodged [with his office] by 
trade and profe sional associations" 76 on rhe general 
subject of ·"[u]ntrained commissioned field sales taff from 
the licensing group· routinely us[ing] offensi e language in 
communicating with [various type of busines owners]."' 
The variou restaurant trade associations are mad as can be 
on behalf of their con tituents - and ay o. ··we hate 
them. ab olutely hate them."'78 "Re tauranc owners all over 
the country have been infuriated by the bullying tactics of 
the huge music-licensing agents. Their outrage i pal
pable: ·-9 

In Canada. neither legislation nor court decision grants 
copyright owners the right ro collect for public perfor
mance in re taur:mts. ··[In 19921, intensive grass-roots 
lobbying by Canada· re taurant as ociation killed a 
[legislative] proposal by SOCA (Society of Compo ers, 
Authors and lusic Publishers of Canada) to ta.rt charging 
restaurants for playing radio and TVs."' 0 

Should legislative initiatives not work, seeking interven
tion by the ntitrust Di ision of the U.S. Department of 
Justice could be the next tep for American restauranteurs. 
Later the -ame day of Judge Conner' ruling allowing 
ASC P to pull uut of ew Jersey should Governor 
Whitman sign legi.,lation aimed at SCAP that the court 
call d ··onerous: ·~1 ew Jer ey Restaurant A ·sociarion 
officials ··met wich ,1 represt:ntative f the I Jntirrust 
[Dli isiun of the U.S. Justice Department..., 'anu we' re 
hoping that the [A lttorm:y [G leneral will ?>tep in and tik an 
antitru:t ·omplain1. ···•: 
IV. Th.: Performing Righh Org,mi,.ation~ Pcrspectivc 

Whik rcpre.,entat i\ c,, f the performing righc, org:iniza-

tions do not use. at ka st in published quotations. the kind 
of invei.;tive used by so many people tn the res1aurant 
industry. Lhey do. of cour e. respond. ·'That per on who 

s 

wr ce that piece of music literally owns that piece of music, 
and they de ·erve co be compensated when the music is 
used. lt ' morally the right thing to do."'l ·'The problem is 
bu. ines owners) nor understanding \ hy they have to pay 

for mu ic. It's property thaL comes from the factory of 
som one· mind that' just as real as a table or chair.'•s, 
Further. on the subject o '·tactics·· ASCAP and BMI deny 
any irnpropriecies. ··ASCAP' president emeritus, com
poser Morton Gou!d .... angrily denied charges that ASCAP 
agents engage in Gestapo tactics' 10 pressure bu inesses to 
pay royalties." s B n vice president and general counsel 

arvin L. Berenson aid: 'We do not intimidate harass or 
abu e." 6 

V. Other Perspecli ves 
ew paper columni t Ken LaFave. who wrote a column 

on this ·ubject, is himself a ongwriter. He admitted his 
bias in the column. 

A an SC P member, I receive tiny honoraria for a few 
concert compo itions. And we are talking small double 
digit per quaner. which is appropriate because my music is 
narrowly known. 1 wouldn ·c get any al all if nor for the 
large se of such folk as Bruce Springsteen nd the mem
ber of Pearl Jam. The money collected from licensing 
their mu ic[al compo itions] and [the] mu ic[al composi
tions] of other pop [compo er l subsidize the money given 
co us · cla ical" composers. 

That occasional little check is important affirmation that 
my mu ic i my property and should be recognized as such 
when performed. ASCAP ecures thi feeling of ownership 
for 6[5],000 members, of whom only about 10 percent 
make a living wirh their music. 

[' m sure [the Congressmen who introduced the bills 
exempting re. caurants from such payment ] believe 
restaurant and tavern owners are getting a raw deal by 
having to pay a few hundred bucks a year o some agency 
Lhat doe n' l fork over a palpable product uch as vodka or 
cream chee e. Ct must confuse them co have ro pay for 

• 81 music .... 
While there is no ure way from the belO\ -quoted letter

to-the-edimr it elf to determine whether the author thereof 
is himself a ongwriter or mu ic publisher, it i clear that he 
favors the perfonning right organization ide of che 
controversy. 

Regarding the anicle about fees due ASCAP and BMl 
for playing recorded music in re caurants and bars: The two 
re taurant owner (who oppose paying ... royaltie ·) quoted 
in the article actually make persuasive arguments for 
[paying] uch fee· . If playing the music is "crucial" co 
thdr business. why i it such a big deal to pay $2 to 53 a 
day ro cay wichin the I w? There are several option. 
un 1ilnble: The could hire -omeone to play [original. non
lii.:enseu] music: install a jukebox and play non-ASCAP/ 
BM I-licensed maceri:il; or have no music at all. They 
should ~xp rimenc with chese o ptions :.ind let markec force s 
\\ or!.... If penplc arc to make: any sort of Ii ing in the ··arts."" 
1hcy muse have som~ control over how their work: re 
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~ed . .,, 
VI. C m:lu~ion· 

In my • n'arl~ _Q e,lr' a · law~er und li\e _ ears J. 

medi:.H r. I have ome t realize th I m:ln}' dispu1e. are 
borne or an um illingness to view u :iLU Lion or con tr -
er y from th per pective of thi:: 1her pan.y, and I believe 

1hi. i~ wh:11 ha curred here. ln ther w rd . the di pute 
di cus ed in chi ani le hould not be a dispute. Very 
likely. the original mi take Wa.! made long ago and 
continue 10 be made by the performing ngh organiia
tions. e ·. copyright la, ay busine. e . uch a re tau
rant mu. 1 pay royal tie for the pub I ic performance of 
copynghted mu ic, bul there ar two concep that confroat 
thi legal requirement thac hould be underst db_ the 
performing righc orgnnization , e. pecially in relation t 

the 1hi11ki11g of non-creator : 1 o yright law i. known 
only uperficiall_ or not at all 10 man_ per on and i 
philo. ophi ally mi under rood or erroneou. I under tood 
or both by most of those to whom it is known at only 
lightly higher level (i.e .. mo t malJ-bu ines owner ):90 

and _) v1ola1ion of copyright la a.re not 1hou.,,h1 b) mo t 
per ons ro c:u-ry any moral tigma.0 1 

What thi mean i thnt the fina job of the performing 
righl.5 organization i to educme. politely and effe Live!_. 
1he non-telecommunication · u er of mu i . . uch a 
re tauranteur . Why music copyright law exi t and that it 
i the fundamemal basis for the Ii elihood of ongwriter is 
explain ble. but l get the feeling thai the performing rights 
organization ha e not d ne a very good job of it. Second, 
where there i this much ·moke. there mu. t be at leust 
·ome fire n the ubject of tactic , J make n en e 
whatever for performmg right oreaniuuion repre ent:ui,e 
to conduct themselve in any kind of underhanded fa hion 
under an~ cir umstan e in dealing with re taurant !and 
other mu i u er ). e peciall) "here the ub. tamh e la.\\ i 
a much on the ide of the performing nght organization 
as it is. Third, by their own admis ion. the fee rructure for 
re. taurant. i like a ··Chine. e m nu:•Q: Clearly. su h a 
ituation I not conduci e 10 good relauon wnh re uuront 

owners. man) of, horn do not think the hould be paying 
any uch fee to tan with. 

ln um. the wa man r tau.rant o,, ner ee it. the 
hould nOI owe any money at all:9' when the. di over 

the · do, man times 11 h, through nefariou enforcemem 
ra tic u. ed b performing right organization repre. enta
tive. tde!> ribt:d b one re ·tauront o, ner being "'like the 
bill colle tor. in the Bible. the ,cum of 1he earth''):..i and 
us ·urning re·1aurantcur: are able to work their wa through 
that problem. they are then faced with a er Ly-quill fee 
·1ruc1ure.~• Re 1::1uran1 ov. ners nd man ge ar b) n 
mean. blamde~. her . ho, ever. · 1 tO at le· 1 try to 
better under. tnnd the: rca · n or and the inw.ngiblc nature 
of op~ righ1~ i. on~idcr::ib!~ ami-intell cwal nd benea1h 
the mental dignity o n othen\ i;.e intelligent indu tr . 
Both ;.ide, :..hould und nand that the an. \. er i;. not major 
and -.:tr ·mel~ expen:..i \ e fight, rn legi 1:J.1i ve am.I j11 lici:il 
\'cnue 

I, th 1, ., cttle:iblc: <.1i,pu1e? b,olutel}' If I h:1d the 
Jlidi ·1.11 :1uthori1~. I \\Oldd order 1he,e l\\11 111<.lthtric, HI the 
harg.1111111g 1ahh: :111 l make thl.!m q,,~ therl' until .1 t·ompro:-

hen~,, e ,cnlt:mcm had bl!en reached. Whc:re tht: mc::.ins for 
selllemcnt i · avatlable and where the ba,i, of the Lli ·pute i. 
!l! mu h emouonul as financial. there 1, no e-,: u. c nm 10 
rea h an equiwblc .igreement. Thi . i;. J na11onal problem 
requiring a nmional solutit1n. Were I the chair o a Con-
g.re .. ional ommiuee holding hearin=!,. cm 1hc ubjc:c1 or 
,,,,ere I un. ppropriatel) high I -placed figure in the federnl 
ex.e utiv bran h, I would be ·eech the 1wo indu. trie · co gel 
toge1her.'III nd l would propo ' e a moratorium on federal 
legi lotion amending the ct at least until the indu trie had 
a eriou. ppormnit} co deal with each 01her more reali ti
cally. 

Thi pan of the cop right cheme h been de"eloped 
over man} decade . . and 11 \ ould be cnmmal. in my view, 
co leg1 late thi re\'enue ource our of exi cen e ju t becau e 
the restaurant industry is mad (even if f r good cau e). 
Where I come from. that would be alled ··1h.ro\ ing the 
bab~ ou1 with the bath ater:· peaking of the bath wa1er. 
though. r would propose no moratorium on sta1e legislation 
carefully crafted to regulate the 1actic u ed by what 
hopefully i. noching more than a few. which i a few too 
man~. renegade performing right organization repre enta
tive . . I ould. however. leave the ee tructure and dispute 
re. oluLion procedure:. and ther u h matters for re olu1ion 
at he ederal le,·el where cop_ right law appropriately 
reside . Jn m view. the bouom line here i Lhat che e 1, o 
industrie. hould take a cue from the Lennon/McCanney 
comp ition and "work i1 ou1:•y-

pda1e 
Since 1hi anicle was originally publi ·hed in the summer 

of 1995. there have been everal ·ignili ant development . 
mainl~ in luding a contro er -ending ompromi e (at 
lea t t the federal legi lacive le el) be1, een the performing 
right organization and n large re caurant indu try trade 

oc1a1i n. O1her updating in olve the i'-:e\\ Je ey and 
Colorado le.,,i lauon nd favorable a tion b~ the Intellectual 
Propeny ection of the AB on the propo ·ed re elution . 
First. the major compromi. e. 

On October ~I. 1995. ju ta lobbying was inten ifying 
on capitol hill.~ the acional Licensed Be erage ocia-
tion and it 20.000 members reached agreement with the • 
perfom1ing right organiza tion. "" on ompromi e federal 
legi la11on.1 In Ii u of enactment of the Faime in 
Mu I L1cen ing ct," till pending in Congre . the group 
agreed to ask Congres to enact legi ·!ation that would 
e empt "bar and re tauraots with le [than] 3. ·oo quare 
feet of pa e" from an requirement under federal op_ -
righr l:rn LO compensate che pt:rforming right organizations 
for 1hr: public perf rmance of mu ic. 1v1 

A C. P sp ke man Paul krabut ·aid: '"It tak care of 
·m;ill bu ine e~ and till pre;er e 1he right of son=writer. 
Lo be paid.'' 1u? LBA pokr:srnan Scou Wexler . aid: ··11· 
fair and rea,onahle ."10' Skrabut addc:d: "fThat whi h the 
ban, an re:.-taura111:-mu. 1 pa) 10 1he performing nght!> 
organ11.:11ion:-i~I an minal fee. but it obviously cau ·e .. o 
much rt:,entment and Lram,acti(,nal prnblcm:.. that C P 
dc:cid ·d. or ~m.ill hu ine ,c, .11 lea~t. it i,n·1 \\Onh 1he 
ram:l,r ·· ,u 

In thl.' .dh:rm,uh 11 the.:-l'.<lmprom,~e. The , 11.1/11'1//1• 
Tc1w, '" '1111 cu11mi;ili:,c.:-d th:11 rc,wura111eur, 



~hould count their blesi.ings (becau!>cl the ~ong\ ritc::rs 
matle them J genc::rou: compromi e. IT]he agreement 
show that song, riter. are onl_ asking for what i fair. lt' · 
often hard ~ r people;: to undersrnm.l thu.t good music doesn't 
ju!>t come from chin air. It represent · the hard work of 
creative am ·1 . Tho" e rti ts deserve their ju t compensa
tion. ln thi a~e. ong, riters have hm n their under
~tanding o thc: burden· on mall busines . The agreement 
display· :1 healthy willingnes 10 negotiate. Congress 
·hould put it tamp of approval on che dea!.105 

The mo t controversial of the rare \egi lacion. the ew 
Jersey bill. w ·'conditionally vetoed" by Governor 
Whitman on April 27, 1995.Ulr> Io her veto mes age, 
Governor Whitman caJled the bill an .. uncon titutional 
infringement on federal cop_ right law."t07 ln particular 
Governor\: itman objected to ·• ections that pecified 
penalties and damage payments for violations and indi
c:ned it was ' neither appropriate nor desirable' to interject 
the tate anomey general 11110 copyti he matters governed 
b federal law."1 

While SCAP no doubt was pleased by Governor 
Whitman· veto, it\ as at the ame time aware that ew 
Jersey- t. le legi larion could be c:nacted in any t:1te, o it 
went back co court 10 a k Judge Conner 10 expand hi 
ruling. and n May 11, 1995. he did just that. authorizing 

SCAP to .. pull out of ·tales that enact ew Jer cy- tyle 
bill . "IO'I After Governor\ hitman · etO, the two ides 
began \ orking t0gether on a compromise and may be 
··near an agreement."110 

The Colorado bill was igned into law in June. l995. 111 

ln ew York. compromjse legi lation wa enacted in June, 
199-. that add.re e the onducc of perfonning rights 
organization repre entat1ve · and that call for contracts 
between bw,ines owner nd the performing rights 
organizations to be in writing but conruins no provi ion for 
a hard-copy Ii ·c of ong · .111 

In , Ii souri. bill drafted b_ the ational Re·taurant 
sociation and enacted in 1995 contain the mo ·1 poten

tially evere language of any of the bill . calling for up co 
IS day in jail for its violation.1ll After the bill became 
la\ . ASC P. pursuant 10 Judge Conner· · order concerning 

ew Jersey-·t} le bill · enactc:d el ewhere. threatened 10 pull 
out of I Ii · ·ouri.11J ln an auempt 10 forestall ASCAP from 
withdrawing its licen ed music from the state, Mi souri 
Attome General fay ixon ·· ·ugge ted that [Judge] 
Conner invalidate any part of the Ci· ouri law chat 
conflict with federal stawre or court orders rather than 
all w SC P lo pull out. "IIS 

Other thun the criminal ·anction . the two provi. ions that 
are the most nenle ome 10 ASCAP are "(al requirement to 
providt! each proprietor wich a lisc of SC P songs ut the 
place of busme..,;s [and :ii ban on threatening legal accion to 
get a license :igrec:ment."11" The mtomcy general id that 
,houh.l . S P withdr;L\\ 11 mu ic trom the '-late, such a 
pullout ··i.:ould result in harm co the genera! economy of 
Mis ·ouri."11' Th,11. iL \ oulu ,cc:m, is precisely why the 
perf, rming right:- organization!> reel ~o jus1ilicu in arguing 
that the public performani.:I! <)f ~·up} ri~h1cd mu.,ic in 
bu~in,::-.:-. ,:,1:1h'1shmcn1, 1:-. inLleeLl i.:ommi.:rcial. 

F11r the forc,i.:i.:ahlc futurc .111d ,l!,:-.uming Cnngrc:.., cnui.:ts 
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thc: c mpromi!>e leg1sla1i n d.e ·ribed above. this contro
ver,; ·eem · put 10 rc: ·1 a1 the feder..11 level. Bue thing may 
be just heating up a1 the st te level where the i ues are 
different. Both ·ides havc: tasted ucces . e. 1.: SCAP hn 
Judge C nner· rulings and seeming ·upport: resrauranreu 
and other <;uch group introduced legislation in abou1 half 
of thc: tate · and were ucce fut co me degree in about :i 
third of those state . Without doubt. imilar legislation will 
be introuuced \ hc:n the remainin,, state legi la.cures - mo t 
of which are on hiaLu now - (re con ene. nd just when 
it eem rea on is about t0 prevail. the ·•di ing .. begins. 
Dave Overfelt of the Mi souri Re1:1ilers s ociation: "It's a 
matter of ci.viliry."11~ Bill Thoma · of ASCAP: "It's a 
matter of money. They don't want to pay it, and they re ent 

people ho cell them 1hey must.''11q 

1 LL.M. candidme (!ntcllecru:11 Propeny), University or Hou, 10n Lnw 
Center: J,D., University of rk:in ns I Lmlc Rock School of Law: M.J .. 
Untvcr.iity of I onh Texas; 8 . .. Arknn_so Stotc University. ociatc 
Profe · or of JoumJli m. Texas A&M Un1ver.iry. Member. rkmsas Bar. 
Mr. Tomlin on is a mediator. a media lo, consult11n1 and c~pen wnaess 
and an enienn nmem low con ultan1. Tht nnicle originally ppe~d 
under 1he QIT!e title in the Arr Law and Arco1u:1i11g Reponer. Summer 
t 995. publi hed by the Tc.~ ccounuints and Lawyers tor he Aru. 
\ en rhe author granted the Tc.ta.r E,111matnmtn1 and Spmu Law lo11mal 
pcrm1 1 n to republi h 1hc Jniclc. he a.greed to upd:ue 1t. Since a 
tra.diuonal update would require that the entire a.niclc be rcwnuen. the 
update I published at rhe end of 1hc nnic:lc as an addendum, "Joe·s 
Ea{e.ry·· is ficuuous. Any ~,milarity to ncrual person • tivmg or dead. or 10 
JCtual events or firm I purely coinc1denc.l 
'\ h1le 1hc controversy between resmurants and the pc:rforming nghts 
orgamza.uon~ has 1:iken center ~1a.gc and 1s the focus of 1h1 article. ,, 
should be nored from the outsc1 1ha1 the controversy cxislS. really. between 
the performing righ1s orgnniu1ions and all em1blishmcnt that play 
copyn hied and performing righ1 rganit:mon•!icen ed music for the 
enJo~mcnt or their ustomer.. especia.lly here rhe source of the mus,c is 
radto 1a11on 
' Su a1lor Music v. Gup Stores. lnc .. 668 F 1d 4 (71h Cir. 1981 ). While 
Gap involved 11 dotlung itore as oppo,cd 10 re 1auron1, the central is uc 
1 the ame "So long J$ there can be ui ·cmi:d a mo.tcnal tnngible 
commercu1J profit in the rcndmon of mll)1 :iJ composmon,. ·uch rendinon 
b •for profit' wirhin (the 1]." Chappel & Co. v. ~iddlctown Farmers 
Market uclion Co .. 334 F.:?d 303 IC.A.?l . 1964). 
'Music liccn lng .:ntl11es which 1hem~cl ve~ operate under license from the 
mu ·1c opyrigh1 owneri. Jhcu,~ed con tder:ibl .. wfru. 
' ·· ... {S]ome memb.:r. [ol' the \lcw Jersey Re raurani A oc1:11tonl feel they 
don·1 owe: them an_ rhing" te,e Brook . "All Ki:ycd Up." Rtstaurant 
8 11stnt' U. Oc1obc:r 10. 199 . 7-1. quoung UIT) Fidel. CXC UI\Ye \ 'ICC 

presu.icnt of 1hc orgumznuon. It bears mentlonlng in 1hi contexl tha1 the 
r~I undcrlyinii problem mny be 1hu1 many bu inesses th t publicly 
perform music, regQtdlo. of the ourct of 1he music. imply believe music 
i r hould be fn:e and rhm copyright mfnngemen1 1 not morally ,vrong, 
'-'-'·· from their perspectt ,,e. the issue may not be so much the delll.ils of 
how the relationship hould work. but 1ha1 then: hou!d be no n:la.tion hip 
ot all . 

17 U. C. IOI. er. teq 
• H.R. 89 of 1995. introduced by U.S. Rep. Jim Sensenbrenner, R-Wis .• 
"·ould '"amend federal cop righ1 law and c:,;empt n:stouroteurs from paying 
lic~nsin , feo: for back round music from radio :l.lld television, for which 
1h.:> Jic now li:iblc: · Ron Ruggless. ··opcro1or.; to Lawmakers: Now 
You·re Playing Our Sung:' Narw11's Resraurm11 Nt!ws. February 27, 1995, 
1.H .R :!8 ,1fl9 . H.R. 9360 l99JJnd . 2515nfl9lN,o.llofwh1ch 
d1c:J m cmnmmc:c: when the ,ess,oni. of Cgng_re in wh1 h they en: 
mtmdu~cd ,u!Juumal. e emph:ll ,ill r:idio .md TV broJdc.c.t ,ncidental 10 

the mam puf11rn,e or 1he rc,muran1 unks, ,1 re t:iurnnt charsc, for 1hc 
,.,n·,c,·,. mcnning 1hn1 rc,mumnt~ play111i; rm.liu, and 1cle11i um:. would no 
lung"r be cni;ag,ng m 1h~ p11hhc pcrformanc" of ~opynyhkll musical 
,:um1M"'"""' Jnll. ttrn,. nut l1ahl<! r11r rupll ) p.1ymc111, under lhc! cl . 
0 1h,·r P'"' l'Hllh md 11,lcJ ,1 nc" rJtc 11rh11n11u,n l<CJIUn: JnJ ,m-hnc ,1cce,, 

t i' n:pcn11r:-,bt<1ba~~' 
· ··\11111l.1r hill, ii<' II \I 12~2 ul l'l•J5 111 (\1l,,1.1J1•I .1rc pcnd111!! 111 _ I ,11hcr 
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,01c,:· Bill liu,tcd. ··Eat. DrmS.. and P:ty th~ Piper:· Hock., M1111111t1111 

e11~. l\la) ]4. l'IIJ5. ::!D Re 1aurateur . ecm at lc.u,l :" mJd .,,er" h:u 
lhC) , 1cv. a.,·· ) ndic:i1c-liS..e·· enfnrccmenl lJ 1ic~ J, the~ :ire ahout th 
requirement 10 p:t) ' ""Even more than rate~. the an~nc,1 nmplamt, ,lbClUI 

ASC P and BMI concern their Lrcu1n1cnt of owner~. often d~, r,bl!d a 
'bully,ni;' and 'blackmail."' Brook.. s«pra note -4. 9 "l",c ne er met 
mc::mcr. m rt m11m1datini;. unreasonable pc pie in 111) life.·· H1blcd. upro 
this no1c. 
• S.B. 5-6 of 1995 and H.B. 1530 of I 99 . S,B 5:!6 wru p:is ed :ind 
became ta, on Ma) '.!3. 1995. II i diseu cd i11fra. 
10 Several of lhcsc bills. d1 u ~cd infra. have become la.,.·. 
"Si-e ··cond1uonal Order\ uld Relieve CAP of L,cen ·mg Oblisauons 
in cw Jer~ey:· t··conditional Order") 8 A Pm.-111. Trndemnr 4' 
Cop,1·righ1 Dolly. April '.!4, 1995. d2. Authority for 1h1s ruling from the 
hcnch by Senior Unncd Stoic Disuic, Judge \ illi:im C. Conner derive 
from the cormnuing jun diction of lhe ou,hem D,~uica of e11o orl m 

.S. v. ASCAP. 11 1941 an111rus1 acuon re ullm(! m :i cOnl'Clll decree no" 
decade old. 
1' "Mo 1 (restaurateurs) don'1 even knO\ the~ must pay the au1hor of a 
copyri(!hied p,cce of mu ic every time the work i. pcrfonned."" Dan Kane. 
'"He Has an E:ir for Copyngh1cd lu 1c and a Soluunn.'' SyrocuJe Huold
Joumol. March 23. 1995, I. 
11 "Why hould I pay for It? Wc"re pmmoung 1heir mu~i . l~e should get 
poid (emph ·1 upplied)."' 1ephllnic . Mehta. "Entcrpn e: A CAP to 
SA I : Play i1 p.ain. But Pay for 11:· Tire \\all Sm.'l.'t Jounwl. September 
27, 1994. Bl , quoung Frank Panico. A re rnur3nt owner in Ke11o 
Brunsw,cS... e11o Jersey. Panico\\ ,ucd ucctssfull~ b~ ASCAP tor 
refusing to pny when his lounge pianist played Geor11c Gcrsh 1n' 
"Rhap od} in Blue:· an ASCAP-hccnscd compo,111011. From ,he (lther 
idc' poini of "ie"'. ASCAP general coun el Bernard K rm n ,a}, 1ha1 

.. mall-busmes~ o" ners don ·1 :ilv.•a~ s unden.tand lhc rca-.on~ behind 
copyright fetC .~nne R. Wilham .. "Song~ Ha,·c l Pnce But Bu. me . e. 
w11h T , Don't \\'ant 10 Fa e Music: · s~aul Pos1-lmtl/1g,mcu . February 

?. 199". BI . l I he!c A Reynold>. BMI · m r cnng d1rcc1or. po1n.s out 
WI 

The copyngh1 lav. 1, prc1r. mu h .:on 1dcrcd an unS..nown )311 nd 
bus111es e~ don't understand that when you U\C mu,t c you have 10 pn) for 
h. I . it ha, 111 do 11o1lh 1hc fa t 1ha1 musi t~ con 11Jcrcd ree {b) m "> 
p,:ople) Mu 1 1,n I rrec nd tho c: 11o ho re te 11 :ire cntnlcd 10 be 
compensated \\"hen their \,or i used in , place or bu-,nc:> 10 enhance 
the bu~inc,~. 1he profiwb1lil). the u er hui, 10 l:t~e rc\plln. ib,lil) for lhn1. 
"Mall ,\lu\1c o Free Lunch," S1ores. MO) 1990 . .I I In 1h~ ca~e of a retail 
lore 0" ncr. Re~ nold ays · 

That s1ore o" ner is ~rcouns an a1mo,pherc h I JU I J~ ir he ~ailed in a 
merchnnd1 er 10 rcrur.mgc h1~ cnure 1ock 10 displ:iy n bcuer o he con ell 
it. It'. the <nme thing. He 1. going to pny for that and he I going 10 p y for 
u~ing mus, The mcrchJnd, c you can cc and touch. ahe mu i ) u can 
onl) hear. 
Id 
"17 u.s.c. ,cc . 106(4). 
11W11h notable exception>. ,uch a., the: "home: t)'le exemption."' \\h1ch 
co,e~ mu. 1c pl:iyed ··on n mgle app:ir:11u of l kind commonly u..ed in 
pri1•a1c horn ... I U.S.C sec. 110( ). For one of man)· 1n1c1pre1n11on of 
this prov1,1on. ulmos1 all of which arc fovornble to copyngh1 O"'nC • su 
Hickory Grove Music, . Andrews. 749 F. upp. 1031 (D.Mon, 1990). See. 
also, Ban A. Lai.ar. "Mere Reception in Pubh Undtr the Copyngh1 Act or 
1976; Eilc:mpt r Eiltim:t~. ·• 1 Alban) L.o11 Jm,n1a/ of Scit11u and 
Tecl111nlt> _1 ') I 1991 I and 0:i.,id E. Sh1phl). "'Copyngh1 L:i" and Your 

c,ghborhi)o<l Bar ~nd Gnll : Recent Dc,c:lopmenr~ ,n Pcrfonnance Righ.s 
und the Secuun I 10( J facmp11on:· ~11 ,\ri:om, /.LJ11• Rrw .. 11· .175 (19 7). 
"Su Bud , J,:well-u lie Re.all) Co. 2 J L'.S. 191.51 S.C1 JJ0 . 7 
L.Ed. 9 I I I 31 l. "h.:re the ·.s. Supremc.-Coun hi:ld 1ha1 n rudiu 1a11on 
pl~ ed over loud peakc~ an J ho1d c nMuuted a ~eporu1e pubh 
performance of the mu ·,c played b~ the hotel. 1hereb ~ub3cc11ni; the ho1cl 
10 the oblij!a1i1 nm pa~ myallt~ 10 the coi,yngh1 llWOCf' of the mu~,c 
p!a~-cd b~ the r.1.da1 ,1.auon. Thi . opinl!ln cun,1i1u1c.-, 1hc ba.,i, r 1n;1n) of 
,he later a 11 n, 01 the p.:nonnan)! n£hh uri;an1za11on, .,nd dcci,111n, of 
v mou~ kmcr .:num. \\"uh rc~pe 110 th..-ba" · premi-c 1ha1 ·opyni;ht 
owncn; are tl11c compcnsmion when 1hcir mu"c ,, pubhl'ly performed in a 
hu,mc" c,rnt,h,hment IM the purp<-"l' 01 .111rJc11ni: aml n:1ai111ng 

cu,iomcr- Jm: ·11~ or md11c II) the Coun ""-' un..-qu11,11:al m 11, "''" 

•· The mJ111 ,11un:c 11t put-he pcrh,nnancc re, cnuc " !mm hccn • Ice, paid 
Ii) rntlu• ,111 I 1d,·, ''"'" ,1;1111111, ,111J ntlner c:111111,·, Th,· 11thcr ma111 ,,111r.:c of 
rc\cnm .. ·. 01 ~1.·m.·r.il. h,r , tm~\\nlc"' .111 I 111u .... 11,; puhll'lu .. ·h 1, ··11h; ·h,11rn,.JI .. 
ro)allu.:,. ,1r 1h-.· h,,;1hJl" c;.1rn\·d chruu~h rl·11.·uuJ .. rnnp.1111c~ J11 i ,1tln.·r ,u~h 

e111n1,·, I rum ahc ,:ilc ur ,uch as D\. aud1oca"c11c,. cac., the rate for 
wh, h " ., m:,ncr 11f cdcrJI lav.. 

Con,, Jn I ,.: . cl. ' Cop} nl,'.ht IJv. ha~ b.:cn defended on iwo 
con cr,1ual ha c, 11 1hi: ··moral'" r1gh1 10 control "hat ,1nc: h , created; and 
2) the u11li1Uri:m ground 1hm w11ho111 ,uch pro1c non there "ould be linle 
or no cconom1 1m.:enu e 10 create and. thus. there wnuld be l11tle crcnted. 
s~<"-g,•,wral/1', Oun E Tomlinson. "Joumali m Jnd Emcn.11nmem a 
lmdlccaual Prt,pen) 11n the lniorma11on Superhighway· The Challenge of 
the D1i;11nl Dommn:· 6 1wif1ml UJ" &. Polir~ R~•·iew 61 (19 JJ. 

We protect copyrii;hts. patents md oahcr form, of imellec1ual propcny 
becnu\>C. ,mce lhe earl~• duy of lhe republic. lhe government has 
recognized the pubhc intcrc I in granting the m,entor . rescrucher. author. 
produ er r anast wme form of cxclu ivc con1TOI over the producuon. le. 
or dimibuuon of the new product, process or crv,cc. Thi comrol give 
these crc.11iv,: people the incemive to nsk invc~ung the time and money 
nece a') 10 mnova1c. Their boo · . films. in,•cnuon and other works add 
to the ,tore of human knowledge and 10 the quality of our hvc 

The arr.mgemem real. down, ho, ever. when "p1r:ne ·· ma ppropria1c 
the in1cllec1uul propcny by making. using or selling it for commercial gain 
without the owner· pcnnis~ion and without pa)•ing roysllie. 10 ompcn• 
S31C the owner. 
En Fle1 hmann. '111c Impact of Digna) Technolog~ on Copyngh1 u, :· 
23 tll £11,q/and La11 Rt1vif!11 45, 51 ( 19 8). 
11 Act of May 31. 1790. ch. 15. ec. I. I St.al. l ::!4 ( 1790). 

Actor pr. 29. 102.ch . 36.2S1at.l Ill O:!Jond ctoffe . 15.119. 
ch. 19. Sta, I ( I 19). 
21Ac101 Feb 3.1 31. h. 16.4S1:11. 6(1831>;cod1fiedprcentl) ai I 
U.S.C. ,cc . I0~(a1C:!J. 
,; I 91 Coprri~hl Act. Ch. 65. ~ec J952. 26 SIO! 110 . codified pre,enll) 
111 Pt: S.C. C<:. 1()(\/.1). 
::ir•Auth r "1, beuer reud ··tyn" t>."'J Su Buffalo Broadcn.\llllg , . 
ASCAP. 7+1 F,_d 917 (2nd Cir. 19 I ('"Buffalo'"), '"[ASCAP( holds non• 
exclysivc license;. for the non-drarmuic performing right 10 more than 
lhree m1lhon mu 1c31 compositions.'' Id. 

Amen an mu ·ic h,~tOf) ch:mgcd 1n t 91 ~ when opereua composer 
,ctor Herhcn wnll.cd into a cafc and heard hi music being played. 

Herben renl11ed that he was rece1 ins no mone)• for a performance of hh 
nnis1ic propc:ny :-Sor wa~ lherc a wo , 10 effect remuneration. Being 3 

pracncal man. Herben ch3ngcd lh11t He and , ome friends founded 
(ASCAP) .... [a)f1er (11oh1chl, c:i.fc and aloon and 1ea shops and Juggling 
acts wen: no longer able 10 pa~ mu~icinn. to pin) mu ic without also 
paying rhe ompo,cr, or that mu<i . 
Ken LlFJ\'C "Ro~ Jh1e, faemp1ion \ ould Take Cash Ou. Of Compo crs' 
Pocket :· Tlrr Plroeni Ga~ut. ugu l 30. 1994. D3. 
:, Buffal • ,upra note -2 "(81'11) hau approx1mlllely 3 .000 wmcr and 
22.000 publa her affih tes. Its repcnol). for whtch it hold non-exclu ive 
license. for non-drama11 perfonning righ1s. include.~ more than one 
million compo mon~ " Id. 
:, Wich 1he e ccp11on of con11ngency and admm1~1rn11ve rcscr,e . s~e 
ASCAP nnd B ti promotional mn1cria1. 
i, Becau,c ol' 11, rcl3uvely ~moll size. u~hvillc-bu.ed SESAC I not 
di u ,cJ here. It ,hould he noted. ho.,..ever. that with the recent signing 
of :-:eil Diamond and Bob D IM (including their entire soni;wn1ing 
cut.alog 10 dale>. SES C may be poised 10 Join A CAP nnd BMI in the 
major lcai;uc~ of pcrfonning right5 orgunizn11on . ("SESAC-' onginally 
stood for Society o European Stage Aulhors nd Composer bur iodny the 
!enc re no1 wed an ucronym.l See Da\'id Hinckley ( cv. York Daily 
Nev. ef'\ ,eel. "Mu,1 R1gh Company Score Coup: · Aa.irm Amu1can• 
S101umu11. Februaf'\ i . 1995. E7 
n Of cour~c. ahcre ;re many van:111on, on this rheme. The hypothetical 
e~.amplc (ll' c:n i, ahc /in.iir "3) ah~c relmion hap~ work. 
:, A ii 1111ou, name. An} imil:m1_ 10 a rual pcf' n~. living or dead. or 10 
actual.:, cn1 or fim1 ,, purely omc1dental. 
"' A Ii imuu mu~ic publishing ~ompany. Any s1mil:ui1y 10 actual persons. 
livmg, r JcJd. ur 11, ,1 1uul event or iirm i purely c;oincidemal 

A h~•pdull~ ii ·rnmu,. on~ ude n} ,im1lanl) lO an a auul mu:.1cal 
ump<"lllun t' pure!> co111 ·1den1al 

" h I unrnnam not t cnnfu,c them al1ie re ei,cd t,} rhe r ording 
um<i \\'1th till' w~al11e, received h)' 1hc songwrner and ahe music publi her. 
R urdm,t-un&:-b r~t.'Cl\C n.1y:iJ1ic1r. from the rc~nrd l'C'.\mp:my nr, the ha is. 
111 unn .,k, 1111 rho· .1n1S1·, p,!rforman1,;c on the,, unJ re·, rd,n~ 11f ahe 
under!~ 111~ mu,, ·al ·11111ro,11inn • on.:" rncf' and mu,ic puhh,hc:r.-aho 
re<:e\\ ,. ro\ ,ol111:, Imm lhc record ,11111pan) un lhc 1>as1, of unn ,Jh:<. mu/ 

!he~ :m· k)!.111) cmnkJ 1<1 n•~ ah,c, lor ahc puhh< rn-r1",,rn1:rnc1· 11t JO) 

,oun.J '"'"""";: 1.111 l .1II llth,·r I\ flC' ol ruhlK r,.·rh•l111Jll -~, "" lhc 



umkrl~ mg mu 11:al .:nmp<,,.,111nn. ,uch ~ li•c pcnormance~J. Recording 
.u1i-b in th.: S r1.-.:e1,e no publi perfom1Jm:.: myalue,. ",tr Willi:un H. 
O'Dn"-J. ·-n,.:, ~-ed 1or J Pubhc Pcrforman ·c R1i;h1 m ound Rccord
mg,,'' JI Hu,, •,rrr/ Jtmnw/ 1111 Leg1s/a/llm :!J'I I 199.J.l. 
•: Om:e Cofll Im, hcc:n rccord~d Jnd b about 10 bs! released by n record 
.:ompan_. Tomhn,nn!.s send: a lorm to SCAP mdicaung I.he impending 
rclc:~ o.nd 1ndic:111ng that terllng 1 11:5 ,ale outhor .1ncJ th.at Tomlinsongs 
1, ,1.,. sole pubh her. 
" For ,·anou, re:c.nns. i1 1 · no1 feasible for an e tabhshment engngmg in 
tht: public pcrtormnnce or mu,ic m conlr,1c1 wi1h only one uf the 
f)Crfonrnng right. urganiia11ons. n01 the lea t of \ h1ch re.1Son ls th:u 
mnny thousand of publicly p,!riormed songs were co-wonen b one 
wmcr affiliat.:d wnh .-\SC P and Jno1her affiha1ed, ith BMI For 
e. ample. ''Th!S Old Porch,'' recorded by Lyle Lovett was co-wnucn by 
Loveu. who 1s nffiliau:d with SC P. and Rohen Earl Keen. who is 
aftilia1ed with BMI. " ... [l]t would be very difficult 10 play any music 
while making sure not to include an SCAP tune:· Lindn . nderson 
IA sociatcd Pres Wnter). --c opyright Fight Miiy Stop U!SIC in , ew 
Jcrs.:y." Tlrt Baton Ro11gt dvocart, March •• 1995. IJA. 

Paymen :ire received by SC P at v:inous intervals depending on the 
punicul,¥ con1r:ic1ual rela1ionship between SCAP und the paying entity. 
See ASC.-\P (and BMI) promolionol material. 
u About . 0% o( revenue . In C P' case. 81 Ca of revenue 1 
d1 tnbu1cd 10 ongwriters and mu ic publi hers: in BMI' \;~. 1he figure 
i 3q,_ Su Brool,. . sirpra n IC 4. 3. 
i. The: collected money is 

pookd and pli1 among [thcl members :tccording ID :i c:ilculu of whose 
music [isl played mo,t uttcn. The ell! ulu h gonen :t lot more 
complicated in 1h1 Jge "hen mus1 •~ everywhere you go ... (blut the 
pnnc:1ple I the: ~:imc: collect money from music I u. ers I and pa the: music 
[publi hers and composeri.J. 
LuFavc. Jupra note '.!2. 
" Public performance royalue from iore1gn ubhcen ing income :ire paid 
on a ·em1-annual basis. Sn A C P llld BM! promouon:ll maten:il. 

Depending on the extent or public performance of Cool. the royalty 
check . if any. sent to Sterling and Tomlin ongs could be for as little as n 
few dollar · r for as much a.~ hundreds of thousands of dollnr . s~e 

SCAP lillld B. II\ promotional material 
'"OitheS390m1lhonA C Pgrossedm 199 • • onl. about:!" c:une 

lr0m Ire [QUfllll r· Brook . Srtpra note -1, 3- -1. s the con11ovcrsy 
ei cal ate .. however. the figure wem to n ,:. For example. ASC.-\P 
ol'ftcials were: quoted in 1995 as saying that "[c!unmg off ... pnyments 
[from 1a, cms. re.~tauronts and other re1ailcrs) would reduce n ongwriter's 
royaluc b> up 10 one-fifth." Pa.tnck Jasp,!rse. "Bu~inesse, ound sour 
note on music ro. alty paymenis:· n,e Milwaukee Jou.ma/. February J. 
199·, !A. quoung Bill Thomn. public affa1~ direc1or of ASC P. ASCAP 
officials al o said: "ASC.-\P predicts [the bill filed in Congrc I could 
reduce by half the income of composers. endangering songwn11ng as a 
pmfe,, ion." nde"on, lupra note 32. While the .. _ "t-" figure quultd 
nbo•c I irom re I urant onl) . .111cJ the "one-fifth" .111d "by hulf' figures 
3(~0 include "ta,cm. and other retailers" and "bars and other c ·t1blish
m«:ms:· ~pc:c11.,.ely. the percentage figure SC P .:ems to he indicating 
ll is collec1ing r'rom re taur.mu alone nppear 10 be rising r.uher quickly 
ond rather .1lgnific:1111ly. 
• ongwri11ng. not music publi. bing. 
"Or . SCAP' 65.000 member.,, "only about 10 percent make .1 livmg 
wuh their mll! 1c .. Lafave . s11pra note .1. 
11H.R. 7 9ot 1995. 
•J For example .. B. 526 of 1995. Te~as. titled 1he "Copyrigh1 Royalty 
Collecuon Pra u c:.., Act." 
.. Conditionul Ord~r. $upra n tc 10 . .md Husted. supro note 
' 1S.B. S ol 199' 
"'"We ·at down wuh te~i. la1or am.I restaurnntt:urs m Virginia .1nd 
1ogeth~r wcrc ~bk 10 wri1c .1 ,1.11u1c ...... Jue yrcll. ",\i1u,ic Liccn~mg Fim1 
\ in R und in Cuun." The Stur-l.t-d •er .. \ilarch. I. 1995. I \IQ5 \ L 

W7 _J •. quuun~ ASC P ;itt rnc · I Fred Kunig,hef!:. 
•• ,.,.,_ ,. ~ .. "R~toon, 111 \l u,1~ Perrnm,an<.:.: L1 cnsing Jrc l)_:ct.l by 
Wun.:""' al llou,~ Hcann c," 1--Refnm1,"I BNA Pt1t<'I//. Trudrmurk & 
C11r1,n_~h1 I '" 0111fr. Mar.7h II. 11)<)-l, t.lJ. Jnd " ln1clkcnial Prnpcny : 
P.:rlormmg Right~ Group,, Rc,1:111ran1 Owner lm,h O,cr \<lu, 1<: 
Ruy.1h1i:,.·· 1··11l•rt11nn111~ R1 ·In,··, IJ • . \ ,. ,,,,.,,,. r,.1t/cm11rl,. ... ( C,,,nri .;ht 
I '" 0.u l• h:l'lm.1r. ~ .. 111•1 ,I~ 
" l<ui:i;k" I111,ru n111c (t. 'l l 
" l'rnpo,.:tl K~,nh,11,111 101 I 1c:iu, 
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R<!--olved. lh.ll the "cnon of ln11:ltc:c1ual Propen law opposes. in 
pnnc1ple. 1hc broat.lemns oi the exi ung c:xemptions in 17 U.S.C. ~ -
110<.5) regarding nondrom:uic public pcrt'om1nnces of copyrii;hted musical 
comp()suions or the m1crfcrence in exbting marketplace relations between 
interested pames by requiring mandatory arbiLrntion of license fees. 
reduction of available remedies for infringement. and 1mposuion or 
,l.'.lllt.l:ird fonn of license and license term : nnd Spec.ilic lly. opposes 
H.R. 9. I th Cong .. lsc es· . (Sensenbrenner). 
Sec1ion of Intellectual Property Law. merican bar Association. 
"' Proposed Resolu1ion JO l-2 reads: 

Resolved. that the Secrion of lntellectu l Property law oppo es, in 
principle. ny ·ca1e legJSlntion which makes II impmcu :lb!e for c~.uors 
nnd owners of copynghted musical compo ition 10 license the 
nondr:unauc public performance of their copyrigh1ed works by requiring 
licensors 10 di close to licensees· compe1i1ors :icrual fees paid by 
licensee • by authorizing tnte courtS 10 determine the "reasonableness" of 
license fees. and by impo ition of s1.1ndard fom1s or licen c and license 
tcnns: and Specifically. opposes: California.. . 1389 {Settncich): 
Colorado. H.B. 1.4. (Tool): Florida. H.B. 1209 {Edwnrds): S.B. 2242 
Bnnkhcod); Georgia. S.B. -126 (Balfour, Langford); Ulinoi • H.B. l92J 

(L:ing): S.B. SJJ (Haukinson); !own, H.B. 230 (Henton, Brunkhorst): 
Marylnnd. H.B. 533. S.B. S 14 (Amick. K.rysluk): Minne ora. KB . 732 
(Pugh): Mi soun. H.B. .9 (Copeland); .B. 355 (McKenna): cw 
H:unp htrc. H.B. -119 ~Lozcnu): cw Jersey. S.B. 12 2 (Bennett), . 1610 
(Kavnn11ughl; Oklahoma. H.B. 1254 (Kirby): Rhode Island. S.B. 1293 
(O'Leary); Te.~as. S.B. 526 (Lucio). H.B. 1530 (Eiland): Virginia. S.B. 
858 (Benedini): Washington. S.B. 5 45 (Sutherlo.nd): Wes1 Virginia. S.8. 
J99 (Craigo, Chafin. Anderson); Wyoming. H.B. 0242 (Hanes) and similar 
legislation. 
Secuon or lntelkcrual Property Law, mcrican Bar ociation. 
" S.B. 514 of 1995. General Assembly f Maryland. 
1' Id. 
u H.B. I !SJ of 1995. Peuple of the Stnte uf Oklahoma. 
"Id. 
» s .B. 5.6 or ,w-. Legl lantrc or the SI IC ofTexns. 
.. S.B J99 of 1995. Leg1slncure of Wesc Virginia. 
17 Id. 
n1d. 
" Tyrell. supra no1e -15. 

Id. 
"'Id. 
O!fd. 
"'Id . 
"'Id. 
'1 fd. 
""Id. 
61 Rugg!cs .supra no1e 6. 91. quoting Pete .\1eersman, c ccutivedirector 
oi the Colorado Rest:iurant £ ociat.ion. 

Id .. quoling Meersmo.n . 
... 'The renson we wnnt IO hnve Ii ts available I that, y, you're an 
operator. and )'OU don'1 "nnt to pay royaluc or a blnnkel licen ing fee 10 
llll the~ group~. You want 10 know wh:it 1 ... covered under your 
agreement In olhcr word • . ~ou want lo know what ygu ~e paying for." 
Id .. quoting Mcersmon. 
10 Id. 
" "{Fredl Konigsberg (an SC P auomey) id a printed list of :ill 

SC P song would be J uick or paper live fce1 high. He uggests 
requiring ju I one copy 10 be filed with the 1a1e." Anderson. supra note 
32. 
"Id . 
u clearl y. Judge Conner oes nm care for lhe bill. 

t the Mi11Ch .0[. 1995.J hearing. Judge Conner remnrkcd thar 1he!ll :in: 

prov1 ·,on · in the I cw Jersey propo al thnt "would be extrcmely onerous." 
cit mg the: requirement of pmviding every rcs1:iuron1 wilh J printed ur 
clewon1c copy of the list of ASCAP compo itions. !f nil owners :isked J'or 
!hat list{.J u could dnve SCAP out of bu~in • · in I ew Jersey. the coun 
ugge,1ed. Ille penllllie:. for f:11lure to comply with the bill ··could far 

" cecu ,my roy.11tu:, 1ha1 \ C P wuuld conceivably .:~pcct 10 obtain 
from , ew forsey re taurlnt owners:· Judge Conncr ob,cr.-ctl. 

JuJi;e Cunner """' un to poinc out that lht: liccn ·ing ·heme dev1~ed 
un1J.:r 1hc ,un-..:111 Llt:\.1.:c , .1 --1,:ugaln" compared to the trnnsacuon co,1 
01 i;otn • to CJ h mt.Ii, 11Ju.1I .:OP) rii;ht 11wncr .1nt.l gi:umi; J liccn,-,: He 
d111t11cd 1h.11 .. 1, J hlankct hccn,c. it creu1c, anmrust probi,:m,. However. 

C11111i11uetl P. /{) 
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c-mm P.9 
,!°. 1he onl~ pr.,c1ical wa~ of gelling cop) ni;h1 liccn,c. mio the h3nd. of 

311 th . c "hu wnni them and 1hc only way of protccun 1he nghts or the 
compo~cr-Jnd publ i,hcr..:· 

I thin~ the New Jer. v ,u1u1c a II currcnth sund. 1 w onerou th.:n if 
n 1~ ,igncd ,mo low, it ~ill l;,e m) c,peciau n·10 excuse ASCAP rom the 
provision, of 1he con,cni decree in~ofar o~ continued I 1ccn mg of the 
~ uurant owne~ and u1her mall user in , cw Jer..cy 1s conccmcd. nd 
you ma~ tell that m Governor\ human. nd lifl II mf1ucncc her decision. 
fine: I hope that it ill . 
Conditionnl Order, s11pra note JO. 
·• ·01 all A CAP rcpre en1a1i c ccm 10 have problem$ wnh 
rcstauruntcurs or ice \ersa. ASCAP represenuthc Chns Russo 11Jd "he 
find mo I busincs cs ... pay for the lice:nsin fte without much di cu • 
ion." ••• "In Ru o's seven yenrs co ering o nine-coumy region [in up

state C\\' Yor ·J. [onlyJ a few have nouted the copyright laws." K nc. 
supra nOIC 11. 
" Brooks. upro no1e 4, 73. quouns rcst:iuramcur Snm aglarc or 

3pervillc. lllinoi , 
' Rcfom1 . supra no1e -16. 
"Id . 
1 Brook~ . . 111pra nme . 73. quo11ni: Marcia Hanis of the Restaurant 
As ocrn11on or Morylund. 
19 Rui;gle , . rnpro note 6. I. quoung Herman Ca.in. pre idem of the 

ationru Rcslllurnnt As ociauon. 
Brooks. supra no1c 4, 7-l. 

ai CondiuonJI Order. s11pro no1e 10 . 
.: Tyrell. s11pro note 4 , quoung cw Jer C) rcs111uron1eur Jae · O'Connor. 
11 Jasper c. n,pra note 38. quoung Bill Thomas. pubhc II airs director of 
ASCAP. 
" ndcr~on. J IIWO note 32. qumlng Maril~'" Bergman. chairwoman of 
ASCAP' Board of Directors and :i "well- no\\ n ,onNwnicr wh co-"'•rotc 
•.he hit ·Toe Way\ c Were: ·· Id, 

1 Perform mg Right~. supra no1c J6 . 
i. 1d. 
• LaFa, e. supra no1c .2. 

Da e To, C) !ol Son Diego)." mst~ mu t blc 10 main some ontrOI 
o,•er their works." Tht' S011 Di'e11a U11io11-Tr1h1111e. Moy 11. 1995. B l3 : l. 
•• While u t,11 unu uni. 11 was de ided that it would be more appropri3le for 
this ecuon to be •Mitt.en in the "first pc on" bccnu.c o the a"'•kw:udnes 
oi "third per on··"' nnng m this context. 
"' ",\tu,1c i, ,ome1h1ng that you cnn·1 SCI:. o n's a d1f 1cuh concept for a 
l01 of pc pie It' not ~omething that 1he hear about in hool. The henr 
.ibou1 up~ngh1 • but they don'1 rcnll no" ho"' the) work," Kane. supra 
note 11. quoung Jim 1cmbla11. SCAP' communicauon manQger in 

e11 Yor~ Cit). See ulso. Mehta. J11pra note I 2. 
' "\\i11huu1 doub1. the pe3 te. t ob tacle that copyright owners mu I 

o,-ercomc I> the ... 1111ude that copyngh1 mfnngcment c:une no moral 
1mph 110n .. cc1w11on om111cd). Tomlin on. mpro n te 17. 66. 
•:--11-,, a Chine. e menu," Brook~. supra note 4. 7 , quoung BM! 
poke~man S1e,·en Bhnn. 

"' ~1eht:i. 111pro note I'.!. 
Broo~s. ,upro no1e 4, 3. quoting rcstaurnnteur Kelly Clark. 

9' "The mo1rix of fee i~ confusing. There•~ no uniformity. It's ad hoc. the 
woy they determine what fee you·rc going to p3, :· Id .. 7 , quoting John 
Chwnt. a lob yi I for the 1ational Licen~d Beverage ssoc,a11on. "The 
manner in I hich the) charge i hord 10 under\tand. and the mnnner in 
1 hich the) do 1t b unhelievablc." Id .. quo11ni,: a Columbus. Ohio. 
re 1aur:m1cur. 

A did '.$. Rep. Carlo. Moorhead, R-Calif •. who. 31 House hearing in 
1994. besgcd the twn ~ide 10 "get 1oge1her 10 work 1hi out without a 
leg1sla111·c ,olu11on," Pcrformini; Right,. J'Uflro no1e 46. 
' ' "\\'c CJn W11rk h Out·· Cup)'nght 19b!i onhcm Song and Maclcn 
Mu 1c. Inc 

Tr~ Ill ,ec II ITI) \\ti) 

Do I '1111..-111 keep 11111ulking •1il I :111'1 !!" on'! 
\\'h1k ~nu ,ec 11 ~our "ay 
Run the r"k of km•"' mg 1h01 uur lu,e ma) won he i,:onc 

Tomi-. \1 f ,, h;,11 )uu 'u: ,ay1ng 
You ·.111 ;:ct II wrnnJ! and ,c,11 )OU th1nl. 1h~1 11· all nj!hl 
Thin 01 "'hJI I"m ,arini; 
\\ ,• c:m II url. 111•111 ;ind gel 11 ,1r~1gh1 ,,, ,u, ~,~ldn1~h1 

Id. 

Onl) t1mc will tell 1f I :im nght or I am" rong 
\ h1k ~uu ,cc 11 your , uy 
There·~ u ·hnn e th I we mil,?hl fall up n he fore I loni: 

L1fr 1~ very shon 
And there· no time for fu~smg and ni;hting. my rr1end 
I h~, c 31 w y lhough1 
Th t 11 · n cnme, o I "111 k you once again ... 

Bob Dart. "Songwriters fight cut in ro allies:· Au tin Amenca11-
Srausman. October~- 1995. El3 . 

The notion' song"ritc arc inging the blue. o,cr leg, lalion 1hey 
believe could cost 1hem $100 million 3 ear in lo l royally payments. Bui 
re 1auranleurs nd tavern keepers claim they ha c o financial hungover 
from 1he urrcm complex y 1cm or royal!~• collcct1on. :tnd they are urging 
Congrcs. 10 drasucall chnnge 11. In 1h1s lob ymg cacophony. popular 
song"nter .~ such n, Vince Gill and 8111~· Joel claim their mu ,cal 
compo 11ions are in jeopardy of being hijn ked. But the bill' s advocate 
sa! greedy compo ers now collect mulupk royah,e from enuc . 
bro dca ters. cable ,\y terns and busine -"CS r:ingmg from bars 10 demi 1. • 
office~ 1ha1 piny radio or TV music for their cu. tamers· en1enuinmen1. 

While Congrc 1 occupied nh the federal budgcl. n I unlikely !he 
Fmmess m Music Licensing ct will be vo1ed on before next yc.u:. 
However, the is ue is being debated in full-page ud~ in Roll Call nnd The 
Hill . wbloids thot cover lhe Congres ional communll) . 
Id 

A CAP. BMI and SESAC all :ire 1gn 1one. 10 the comprom1 e, 
' ' Sandro Sobieraj (As ocintcd Pres. \ nierJ. "Bnr Owners and 
Song" mers Rench Agreement O,'Cr Royaltie :· TIii.so World. 01•embcr 3. 
199 . • . The anonal Restaurant ,oc1 110n. "'hich 1. much l:uger than 
the NLBA. was no1 involved in the agreement Id. 
101 Id. "Larger bu ines es that limit the number and size of television u.nd 
radio used to pl3)' music also would bee emp1." Sandra Sobieraj. ·'B:irs. 
Re taurants Re h Li en in Agreement \ ith Songwriters.'' The 
A oc1a1ed Press, October 31. 1995. 
io: ld. 
ld\ld 

' Id 
111' "Fair deal for ongwnters:· The I a.simile Tennen~an. ·ovcmber 6, 
1995. IOA . 
11~s1e1c Broo , ":\SCAP and BMI arc turning up the volume: the mu 1c 
cop) n hi 3gencies arc lighting reform," Reswuram Busmess. Jul l. 
1995. 14. Aurhors 1101e· A . urning the corrcctne of the d te of veto. the 
vet occurred well before the originnl publication of !hi nrticle nnd should 
ha,·e been included therein The nuthor apologizes 10 the ongmal readers 
of !he anicle for the oversight but 1s pie ed the O\ ersigh1 was not 
compounded by omission from this update. 
'"' Id. To 1he uut.hor· knowledge. Governor Wlrnman is the first 10 argue 
that the leg1sln11on was uncon titutional. Perhap n 1s. bu1 the on IIIU· 

uon I i ue do not seem pparenl. Of course. one could argue that 
copynghr's inclusion in the U.S. Con tltu1ion i~ n federal preemption 1ha1 
would preclude any krnd of legislating I the srn1e level - countered, of 
course. by the tlJiUmcnt that the st.11c lesislation doc not concern 
copyn11h1 law it~clf. onl, m1111er; that flow qunc indirectly from 11. 
''"' Joe Tyrell. "Restourunicur ·ee progress in 1alk. on music 
royaltycollecuon reform.'' Th Sror-l<!dgu. Jul)' 9. 1995. 199 WL 

6109~ 
' Broo · . supra note IOS. 14. 
'"' Tyrell. ·11pra note 107. 
111 Bill Hu.,1ed. "The '>Ound of mu 1 :· Roch M11111110111 ~"). June 14. 
19 . ~D. 
11:T) rcll. 1111nt1 note 107. 
11' irg111b B11ld"•1n Hie\, .. "Ro}~ll~ c,, . Group R~prc,en11ng Compo~cr~ 
Threaten, to lua le M",ou ri." S, Lt111,1 Pos1-D1.,pu1ch. cp1ember '.!-1. 
199., OJA. 

"'"' '" Jtl 
11, It/ 
11· l,I 

"' /,/ 
11••,.1 
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RECENT CASES OF INTEREST1 

Dru g Testin g of H igh ·hoot thl etes phd d 
In Vermmici dwol District, .. cro11. 115 S.Cl. ::!3 6 ( l 995 . 

the nii.:d St:ue upreme Coun upheld a drug · reening 
poli y for public high chool ach!ete . Juscice Scalia. writing 
for :1 five-member majority. found th:H drug te ting of high 
chool athlete dOc! not violate the Founh. mendmenc's pro-

hibition again t unreasonable earches and eizure ·. 
James Accon. a evemh grader in the Vernonia chool Di -

trict in Oregon. igned up to play fo tball at his · hoot. Af
ter hi paren!.S refu ed to al!O\ him to be tested for drug us
age, he was not allowed to participate in sports. His parents 
filed ·ui1 for declaratory and injunctive relie . claiming that 
the polic was uncon tirutional on both federal and tare 
grounds. The Di trice Court. at796 F. Supp. 1355. dismi ed 
their claims on the merits. The inth Circuit reversed and 
held that the policy violated the Fourth and Founeenth 
Amendmenrs as well as Oregon· Con tirucion. _3 F.3d IS 14 
( 1994). 

Fol lowing ki11ner v. Railway Lab r £.recuri1•es Ass 'n, 489 
. . 60- ( 19 9) the Supreme Court held that rug re ting, 

bec:lU e it requires an analy i. of bodily nuids. con titutes a 
·'search" under the Fourth mendmenc. pQlying the Fourth 

mendment to tate public hool and their officials through 
the Fourteenth mendmen1. the C urt noted that when w:u-
rant and probable cause requirements for e::irches are im
practic:ible. ··re:isonable"' earche are constitutional if "spe
cial needs" ari e. In prior de i ions the Court found that ·'spe
cial needs"' may arise in either the public chool or drug 
screening context. warranrle s ·earch i reasonable if the 
promotion of leguimate government imeres outweigh the 
invasion of an indh idual' priva y interests. 

The Acton majority concluded that a public high ·chool 
athlete' · objective. reasonable expectations of privacy are 
lo, er than tho e of an adult or non-athlete rudent. !though 
athlete. do not leave a.lJ con tirutional rights "at the chool
hou. e gate." an athlete hould expect ·ome intrusion upon 
her/hi · priva y nghts. oluntary athleti participation ub
jects rudems 10 a heightened degree of regulation. from wh.ich 
certain consequence flO\ . uch as communal undress, height
ened grade requirement . and regimented phy ical training 
uutdard . The manner of collecting urine from athletes (in 

sch I restrooms under m nitoring} i no more intrusive than 
a normal rudent would experience in a public re troom. Te l · 

ing the urine for certain illegal drug was found to be a mini
mal and narro\ search. 

The Court held that a public high -chool ha a compdling 
smte intere r in deterring dru"' use b children. curing recur
ring di ruption in the ~ ho I distri t's classrooms. aad pre
venting injuries Lo athlete caused by drug u. . Balancing 
tutknt-athlete< dec:re:i.~etl 'l:pectati ns r pri ucy and the 

relau,•e unoh1ru:i ene · ot unne t sting \ ith lhe~c: compel
ling intere~t.. the oun concluded that drug tesring withoul 
prnbulil..: i.:.1u ·c untler these o.:in.;um.,tnnces i ... i.: nstimtional. 
The C urt n:mnntl.;u the ·a,c 10 the mLh Cm:u1t to tlcter
minl.! "'hc1hcr the ·hnul U1'trio.:t' Jrug tc.;ting pnlic vio-
1,m:d the On::~011 Con:-.1i1ut1oi1. 

By rim \Villi.un, 

Joe Montana's Misa ppr opri ation uit Di mi ed 
In .\4oma11a v. San Jo.re .Werc11ry, ews. Inc .. J.i Cal. ppAth 

790. 0 CJI. Rptr.~d 639 (Cal. pp. 19 5). the California 
Court of Appeal dismi · ed Joe Montana' s action again c the 
Sun Jo e lercury 1 ew for common law and ·tatutory com
mercial mi ·appropriation of hi name, photograph, and like
ne · ·. The Coun held Lhat lhe reproduction of new paper pages 
di ·playing. lont:i.na' photograph and an ani ·t ' · rendition of 
him and ale as po ter a.re protected b the First mend
ment, thereby ffinning ummru-y ju gment for the new pa
per. 

The San Jo e Mercury I ew i ued a ·pecial ·· ouvenir 
· ,mion" to celebrate the San Francisco .i9ers· 1990 Super 
Bowl victory against the Denver Broncos containing an ani e's 
rendition of ontana on the front page. Within two weeks 
after the original printing in the newspaper, each page of the 
ouvenir ecrion was reproduced in poster form and old to 

the general public. 
, Iontuna conceded that the original publication of hi pic

tur in the ne, paper w a matter of public intere l th twas 
entitled to Fir t mendmenc protection. The Court oncluded 
that the po ter are t:ntitled co the ame protection · becau e 
Montana · name and likeness appeared in the posters for pre
ct ely the ame rea on the appeared on the riginal new pa
per front page : because Montana~ as a major player in con
cemporaneou new won:hy pons even!.S.'' The Court lso 
held that a ne\ spaper ha a right lo republi h its front page 
ports corie· ·'to how the quality of its work product.'' 

B> Kevin Joyce 

E. clu i e R c rdin g reement Held Terminable ot Will 
ln lchiban Records, Inc. v. Rap-A-Lot Records. Inc., 1995 

'w1. -is 49-+ (Tex. pp.- Hou ton [ l t Dist.] 199S). a Texas 
coun of appe I held that the trial court abu ·ed its di cretion 
by finding that a recording company had a valid, e,xclu i ve 
recording contract with a rap art.i tjustifying a temporary in
Junction again t future breach of that agreement. On Octo
ber 1 ·, 19 . Willie Denni igned a recording contract ith 
Rap-A-Lot Record RAL) in which he agreed to exclusively 
render his ervice a a performing artist for the making of 
album . The term of the agreement ran for a first contract 
period, ending nine months nfter Denni ' completion of nn 
album. R L was granted nine eparote option · co extend the 
comract nine additional contract period . and ea h ·uch op
tion \ as deemed co be exercised by RAL and to commence 
immediately upon the expiration of the current contract pe
riod uni · R. L gave notice co the contrary at least ten day 
pnor to the e'l:piration of the current contract period. 

On October ! 9, 1994. RAL ·ued Dennis for breach of hi 
e'I: ·tu ive reo.:ording concr.ict by appearing on a \ 993 "Sho" 
album and ought t enjoin Lhe upcoming relea e f ··Pta. 
Witcha I lam ma·· recorded by Dennis with lchibun Ria:cord · 
untl \ ize p Re1.:ord~. The trial court enjoined Dennis and 
ld11 an from violating the term · of RAL' · ex ·lusi c rceord
ing .1grei::me111. which ll found tn ,;: ahd .ind in effect. 

IJll{i11111•d ,~, ~ 
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Houston Oiler Reio ation 
Liti0 ation ettl d 

by anhcw J. Millen• 
ler local go emment officials refu ed to en:ure public 

financing for a ne domed f otball ·rndium, Hou. con 
Oiler owner Bud Adam entered into exclu ·ive negotia-
ti n with Tcnne ee and I a hville official. to move hi 
team 10 ' h,·ille. Thereafter, Harri County comrni ion
er appointed tnree private Hou ton arrome a pecial 
coun el 10 pro1ec11he County· legal right if the Hou ton 
Oilers relocated lo a hville prior to I.he e piration of a 
lea e agreement 10 pl y home game in the A trodom 
tnrough the end of the 1997 acional Football League 
ea on. Harri Count own the trodome. which i 

managed and operated b Hou ton cLane Compan . lnc .. 
d/b/a A trodome US , pursuant to a long-tenn lea e. 

trodome SA sub lea e the u. e of the trodome to the 
Hou con Oilers. 

In respon e to the Counc. · appoimmenc o pe ial 
coun el to repre em it interest and media repon. that· 
litigation would be u cd to prevent the Oiler. from moving 
to 1 h ille. the Oiler · liled uit in federal di trict coun in 
Hou. ton again t the Count ,, Cit of Hou ion. and A 1ro
dome USA. Tbe Oiler alleged that defendan1 con pired 10 
,n ringe the franchi e· righ1 co relocace co another city in 
iolation of it feder I Con titutional nght~ 10 engage in 

interstate commerce. tra el inter. tate. and contract without 
government interference as \ ell :i interfere \\ i1h pro pee
live contra tual rel:ltion . The Complaint a. ked for /JO 

injunction prohibiting defend:im from inter ering with the 
Oiler · e f n to relocme and a declaratory judgment that 
the Oiler · ha,e lhe legal right co relocate ll franchi e after 
expiralion of it A 1rodome. ublease in 1997. 

On ugu t '.!2. I 995, Judge Lynn Hughes i sued a 
temporary re~training order enjoining defendants from 
initiating any li1iga1ion or admini trati e action agains1 the 
Oiler to prohibit or burden its effons to relocate it 
franchi e pending a hearing. Two day later Judge Hughes 
di ·olved lhe temporary resrraining order but denied 
defendant · motion to di mis. the uit on juri dictional 
0 1'ounds. On ugu t 19 a pre ea one hibition game 
between the Oiler and San Dieg Chargers , a an eled 
when the . trodome pla_ ing field was deemed to be 
unplayable and in un un. nfe condition by Oiler and FL 
official . 

fter Judge Hughe deni d reque 110 certify hi refu. al 
to dismis the Oiler · c mplaint f r immediate appeal to the 
Fifth Circuit. the Count filed an acti n against the Oilers 
and Bud dami. in late di. 1ric1 court in H u. ton. Thi. . uil 
alleged that the Oiler. orche. trated an ·ellation of the 
preseason game: , ith the Charger as a pretext to breaking 
it~ ka ·e ag1..:a:111en1 to pl,,) in the strodom' through the 
1997 fomhall ea-"on and re4uc,1ed "" llrdcr pr hih11111g the 
Oiler~ mm mm·mg to 1 'ash, ilk: or pbying humc ootball 
game, in :111otherc11y before th..: t:llu oftht: 199 , FL 
sc;1~on. On .\ui;u~I ,:\I. Judi;~· \\'ii ham Bt:ll ,,,11.:d :1 

temporary re tr:.11mng rder prohibiting th.: Oiler and 
Adam. from attempting 10 m e the Oiler. franchi~ prior 
to th1: cxpirntion of the Astrodome ublea e or pl::iying any 
cheduled home football games in an tadium other than 

the A 1rodome without hi permission. 
On September 13. after I\ o week of inten e negotia

tion . the partie . e1tled both the federal and tale ·oun law 
suits. The Oiler agreed 10 play all regular and post ea on 
football game in the A trodome through the end of the 
1997 football 'ea.son. and the Count , Ci1y. and 

trodome A agreed not to attempt to prevem the Oilers 
from relocating thereafter. The Oiler: promi ed to negoti
ate wilh Hou ton =o emment official. on a non-e lusive 
ba i about keeping ii franchise in Houston if no agree
ment i reached to move r.he Franchi e m ashville. The 
Oilers nd Astrodome US agreed not 10 ue each olher 
regarding legal liability for the condilion of the playing 
field or ancellation f the Chargers preseoson game until 
effons 10 re ol e lhi di pute by di cu. -.ion or mediation are 
unsuc e:. ful by :i . t::ited time. Both I ~ uits \ ere di -
mi ed. with Judge Hughe retaining juri djction t 
interpret and enforce the panie · con ent decree. 

*Profe or of Law. South Te as College of La . He 
served , pecial coun el appointed 10 advi e and repre ent 
Harri County in connection with thi. matter. 

"T he tou ghest thing about 
succe s is that you've got to keep 
on being a ucce 

Talent i only a starting point in 
bu ines . You' ve got to keep 

working that talent." 

Irving Berlin 

From P.11 
In n unpubli. h d opini n. 1h appellate coun concluded 

I.bat the R L contr.i 1 · ex lu · j it provi ion operate a a 
negative restriction in o personal ervice contract. The 
coun found that Dennis' rec rding contract had no time 
limitati n: there ore. it i terminable at~ ill by either party, 
a is an employment agreement with ut a definite term. 
Therefore. R L \ as not emit led to enjoin Denni from 
brea hmg the rcr.:ord,n£ ::igreemenL in lhe future. The 
appellat · coun v: cated th tcmporar} injunction nd 
remanded the case for re~olutinn of breach of contract 
1 . ue~ an . ing from Denni~· pa.~1 com..lm:t. 
By ll.:phcn Kang 
1 ~ Sun11n.1r11c<I hi ,1u1lc111 111,·mhcr, or lhc nu1h T,·,a, r,ill.-~1: 1•f L," 

p,,n, J11,I l:111,·r1:11n111,·n1 Lm '>,1<.1.:1~ 



13 

U IVERSITY DUTY TO PROVIDE EDUCATIONAL 
OPPORTUNITY TO STUDENT-ATHLETES * 

by Timolh, Davis * 
"'This mide is drawn from a longer article by the ame 

ticle that appeared in 69 Denver U L. Rev. 57 ( 1992). 
"*. ssociace Profes or of Law. Souchem Methodist 

University chool of Law. The author gratefully acknowl
edge: the research as ism.nee of Virgil J. Jordan lII. 

I. Introduction 
The Seate of intercollegiate athletics continues to 

generate substantial tudy and intense debate. 1 1n 1990 the 
Knight Commission released a report which recommended 
major refonns and structural changes in intercollegiate 
athletic .1 The compromise of academic integrity was 
pecifically identified as one of the critical issues confront

ing intercollegiate athletics. 1 Similarly, an institution's 
commitment 10 academic integrity is one of four factors 
which the NCAA's cenification program examines.• In 
addition, student-athletes' have taken steps to protect and 
promote their interests in the form of private actions 
challenging the quality of the academic instruction they 
received during college. A law uit as erced by a former 
basketball cholarship student questioned Drake 

ni versity' educational commitment co student-athletes.7 

Shonly thereafter, a decision was rendered in Ross V. 
Cretan University. an educational malpractice lawsuit 
assen:ed by a srudent-atblete. In dismis ing Ross's com
plaint, the Seventh Circuit aligned icself wilh the majority 
of couns that refuse to recognize a cause of action for 
educational malpractice.9 

This Anicle examines whether a doccrinal basis exists for 
legally recognizing an educational malpractice claim in tort 
for rudent-athletes against colleges and universities. Pan 
IT begins this inquiry by ummarizing the precedent for the 
re ulr reached in Ro s.10 In this regard, the Article reviews 
the history of educational malpractice actions in the United 
States.11 As a pan of this examination, the public policy 
consideration adopted by court declining co legitimate 
educational malpractice claims are clo ely crutinized. 12 

This assessment reveals thac although policy considerations 
implicate valid ocial and legal concern , lhey are often 
ba ed n invalid as umptions and have not been subjected 
to in-depth judicial evaluation.13 This section concludes by 
sugge ting that the judiciary' unjustified reliance on 
dubious policies serves as a convenient means by which 
couns evade determination of the critical issue - whether 
the academic intere ts of panicular plaintiffs warrant 
protection against the conduct of academic institutions.14 

Pan III of this article focuses on this critical issue within 
the context of the ~tudent :ithlete/university relationship. It 
first notes that the weakness of the policie · relied on by 
court to reject educational malpraccic claims may alone 
be -ufficienc co warr:mc imposing a duty on universities in 
fa"or of ·tudenc-athktes. Thi$ pare also conclude. that 
liability ha been imposed nn univer ities in ·ituation · 
when: a traditionally recognized special relationship is 
pre-.ent bet\\een .icademic.: institutions :rnJ panicula.r 
srm.len l ~. • • 

The Arti le next discusses the policies on which these 
special relation hip are founded. 16 Notions of depen
dency and mutual dependency. generally underlie special 
relationships. The Article conclude by proposing lhat the 
dependency and vulnerability of student-athletes in their 
relationship with colleges create a special relationship. 
This relation hip is viewed as sufficiently similar to those 
traditionally recognized in tort to justify imposing a duty 
on coUeges and universities to provide an educational 
opporruniry to student-athletes.' 

IT. THE HISTORY OF EDUCATIO AL MALPRAC
TICE 

. Judicial Refusal to Recognize Claim 
A review of educational malpractice jurisprudence in the 

United States is the first step in understanding the compet
ing legal and policy issue implicated in assessing whether 
to recognize a ton of educational malpractice in favor of 
student-athletes. Thi section summarizes the treatment the 
judiciary has afforded educational malpractice claims. 
Wnat appears in the case law i a common theme of 
judicial reluctance and hesitancy to intervene in disputes 
questioning the substantive quality of the education 
conferred by institutions on their students. 

1. Educational Malpractice Defined 
Educational malpractice refers to complaints against 

academics and academic instirutions alleging professional 
misconduct analogous to medical and legal malpractice.18 

Educational malpractice has been viewed as premised on 
the notion that academic institutions have a legal obligation 
10 instrucc students in uch a manner as to impart a minimal 
level of competence in basic subjects. 19 Toe theory behind 
educational malpracri-ce has also been described as placing 
a ducy on chools to provide that standard of education 
appropriate for the particular student. 20 

In bringing to the forefront the alleged failure of colleges 
to provide educational opportunity to srudents.!1 lawsuits 
by tudent-athletes are premised on a similar if not the 
same theory. Student-athletes desire an opporrunity to 
derive ub tantive educational benefits during their college 
careers.J: They argue that institutional conduct. both 
passive and affirmative, interferes with their ability to make 
academic progress and acquire useful sk.ills.U 

2. Primary and Secondary School Educational Malprac
tice 

Educational malpractice suits in the context of tudent or 
parental claims against elementary and secondary schoo!s24 

typically arise in two factual contexts.25 In one group of 
case . secondary chool students allege negligent acts or 
omis ions by their schools resulting in the conveyance of 
inadequate basic academic kills or intellectual damage.'!6 
These cases can be properly classified as pure educational 
malpractice actions because tudents challenge the quality 
of the academic instruction they receive. The second 
cacegory of cases typically involve· grade school ·tudents 
alleging improper placement in special education pr gram 
accorJing to their academic and physical needs. For 
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;xample. in Hoff mun v. B ard of Educa1ion.:1 a child 
placed in da~se for the mentally retarded after he wa. 
misdiagno~ed . ought damage!> for injul') to hh-emoti nal 
w II-being and his inability 10 btain employment. Rel -
ing on a broadly srn1ed policy or n ninterfercnce in 
academic m:mers. the ew York Coun of ppeal di · 
mis ed plaintiff educational malpractice I aim. i Cenlral 
to the e case i the belief that chools po es a duty to 
properly evaluate and place each child in a learning 
en ironment appropriate co his or her need :i9 

Peter . v. San Franci co Unified School District: the 
em.inal educational malpractice case.31 al o repre ents the 

quintes ential pure educational malpractice ca e.31 The 
plai□1iff wa a functionally illiteraLe3 bigh chool gradu
at ·14 who all.eged that defendant· act and omi ions 
deprived him of basic academic kills uch a reading and 
writing. This. according 10 plaintiff, re ulted from 
defendant' negligen1l performance of i duty to provide 
him with adequare in auctio n and counseling in basic 
academic kill . llJ Focu ing on the dury3" element or a 
cognizable negligence cau e of action."' the court rejected 
plaintiff' a. enion that the chool clistrict O\l.ed uch a 
duty.l9 

In o ruling. the coun linked i1 decermin tion of\ herher 
the school di trict O\ ed a dury co plaintiff to broader issues 
of public policy.•0 Relying upon Rowland v. Christian,' 1 

•1,e court fir t di cu .ed general policy con idera1ion 
critical in eva.luadng whether to recognize du1y regard
les of the facrual ontcx.t in which the i ue aro e.•: The 
court next delineated polic. con ·ideration. pecificall 
applicable to 1he factual cenario before 11. The primary 
polic~ concern •; \ ere characterized a the nonexi tence of 
a tandard of care for educators nd the improbability of a 
coun arriving a1 uch a tandard ..... Another polic consid
eration wa the diffi uhy of e tabli hfog the cau al 
connection berween defendant' conduct ond plaintiff 
injurie due to rhe multiplicity of fac1ors affecting aca
demic performance.'' Final! . the court was concerned 
bout the adve e financial impact countle numbers of 

claim might have on chool systems.'6 
Later coun have relied upon the e and additional public 

policy on ideracion to reject educational malpractice 
claim :" fn Donahue v. Copiague nion Free School 
Di trict. plaintiff's schoo l authoritie · prom ted him from 
grade 10 grade despi1e kno ledge of bis lea.ming di abili
ti and awarded him a diploma. norwith ·tanding hi. 
failure 10 acquire ba. ic academic skills. The court 
concluded plaintiff had failed to late a cau ·e of action. 
buttre ing it. deci ion with a policy of judicial noninter• 
ference in a ademic affair . The coun defined the policy 
of noninterfcren e as founded on the judiciary' perceived 
lack of acumen in matter in ol ing education policy. a 
well a a I k of ompetence 10 \ er. ee da) •lo-day 
admini 1ration of publi . choob: ~ 

Rich r. Kentucky Country Du .. Inc .. ""' in I ed alleged 
educati nal malpr.1 11 e . temm1ng fr m impr per ev.ilua
ti m and pl.u:ement.' 1 ddre,;i-ing an i. sue nl lirs1 impres
. ion in Kcn1uci-.,.': the KcntL1tk) nun nl' ppe;1I~ rdied 
on polir~ .1u,11fii.:a11011~ an11:11la1cd in Peter W. uni.l 

Donahue to conclude that plaintiff' complaint faded to 
pre_ent a ju tifiable conrro ers . ·' Thi~ deci ion illus1ra1es 
the current judicial urtitude toward educational m lprac1ice 
claim~. Jnd . ugg.eM that oun will nots on depart from 
the seance taken in Peter W .. Hoffman. and their progeny:" 

3. 'n1\'ersi1y Educational Malpractice 
Hi torically, srudent claim against college and univer

sities ha e fallen into a few broad categoric . Students 
ha"e mo I often 1umed to the judiciary for relief for 
injurie · re ulti.ng rom di ciplinar. or academic~ deci
sion made b post- econdary institution .51 Typical 
example include a student alleging denial of an academic 
righ1. uch as di mi aJ for poor grade ,5 or allegations 
that an tn titution engaged in improper di ciplinary action. 
such a u pen ion for cheating. 9 

College ruden1. pursuing pure educa1ional malpraclice 
claim . like their primary and econdal') chool counter
pans. allege denial or deprivation of a cenain quantum of 
substantive educational benefits . Unlike their counterpart , 
howe\'er. college tudent premi e educa1ional malpr.1ctice 
action not only on tort bur 01her sub tantive cheorie uch 
as breach of comract and mi repre entation. However. the 
judiciar:,. rel ing on the policies establi hed in c e 
involqn_ laim against primary and . econdary academic 
ins1itution . ha refused lO recognize educational malprac
tice regardless of its basi as o viable claim against colleges 
and univer itie . 

Pure educational malpractice claim require a coun to 
engage in an evaJuation of the qualiry f the academic 
instruction provided by an institution. By contra. t. ome 
claim.!. labeled as pure educational malpractice can 
proper!~ be denominated a quasi-edu a1ional malpractice 
ca e . ince the i ue rai ed do no1 directly implica1e the 
sub t ntive qua.lit of education pro ided by colleges and 
univer 1ties. 

Qua i-educational malpra tice claim ar the po. 1-
econdary level typically include those in which students 

allege in titutions breached an expre contractua l commit
ment or xerci ed academic di cre1ion unfairly. Woodruff 
v. Georgia61 pro ide. an illustration of a quasi-educational 
malpractice ca. e since it aro e in an academic conte t but 
failed 10 require the court to evaluate the quality of the 
educauon in order co reach a decision . There, a cudent 
alleged inter alia that the university negligently supervised 
her graduate tudie prograrn.6~ Couching a claim in this 
manner ugge ted a pure edu ational malpractice claim 
hinging on the failure of a tudent's instructors to provide 
the guidance necessary for her to benefit academically. 
The gi. 1 of plaintiff' law uit. however. was that certa in of 
the uni,er i1y· profe or refu ed to ·ubmit recommenda
tion required for her to proceed from a ma ters to a 
doct ral pr gram of . tud .6-' Thu . the central i ue in 

oodru f, a! ' whether the a ademic deci.!.ion rendered by 
the un1\'er. it} iolated pl:iintiff . due proce right. or. as 
stated b. 1he court. whe1her relief could he granted for 
alleg1;u improprie ty in leachcr.,· acudemic u . e~~ml!nl of 
plainurr· \\Ork."' 

The ,amt' qua~i-educ.itional chur;1c1criz~11i n ·an he 
giv1:11 Ill 1111th v. h10 l:lll' ni ver~11 .''' There. ,1 



grJJua1e ~tuJcnr sued the uni\ersit on theorie~ of negli
gem:e and bri.:ach of comracc alleging th:n defendant failed 
t pro idc umely au ice with re. pei.:t to there earching and 
drafting of his master'~ thesi ... Once again. despite the 
plaintiff' couching of hi claim. the he:m of the action was 
unrelated to the nacure, qua.lily or adequacy of the educa-
1ion d.:fend:l.nt convey d LO plaintiff." 

A ·urv y of the few pure educational malpractice cases at 
rhe po ·t- ·econuary educational le el reveal a ·rrong 
judicial di inclination to u ·rain uch claim in ton. [n 
re1ecting edu ational malpractice claim · t thi le el, the 
judiciary ha relied on the policy ju Lificarions developed 
b, courts which refu e to embrace educational mrupractice 
in the primary and econdary school context. 

ln o re v. alderlo . an educational malpra tice 
action aro e out of unique circum tancc . The :1ction was 
as erted not by a rudent of the defendant but by a patient 
of a graduate of a chiropractic college. The plaintiff 
alleged that her injurie' could ha e been avoided if the 
college had properly LO tructed its former student on the 
ri ks attendant to certain techniques.w The court viewed 
pla111tiff" claim as implic:1ring the qu lity of the education 
pro\·ided. lhereb. creating :in i ue f ducational malprac
tice.-~ In concluding that there wa~ no ju ·tifiable onrro-
ersy. the ourt adopted the rule o law e tabli hed in cases 
uch as Peter Wand D nuhue and the policy justifications 
et forth 1herein.' 1 

\ 11 on v. Continental In urance Co:! establi hed the 
precedent, Inter relied upon by the Ro · court. char educa
tional malpractice claim at the po t- econdary level fail co 
pre ent ju tifiable contro ersies . ln Wil on. a former law 
mdent initiated n negligence action again t Marqueue 
'ni\ersll . .'' \! ii on alleged he uffered eriou menl:l.l 

problem re ulting from his participation in a mind-conrrol 
program aimed toward minority tudent entering the 
uni\ersicy' · law ·chool with lower admi " ion ·uindards 
rhan \ hite ·rudents.-J He further alleged that the la~ 
chool coerced student~ into participating in the program 

(b~ giving ·pecia.l grading consideration to participants) 
de pile the program' adver e recomm ndation from the 
uni\ ersn} oun eling enter: ' The ourt focu ed on the 
re:i_ ·onable fore eeabilit ' of the ri k of harm nd concluded 
defendant could not be held liable for offering a course and 
foiling to dis over the p s ible ad erse p ·ychiatric and 
p ~ chologi al effects on panicular tudents.7~ The coun 
further Ulted that it was not prepared to impo e a duty on 
chool · to conduct p ychiacric or psychological evaluation 

or ·tudenc in order to a ·er ain pos ·ible negati e ·uscepti
bility co parti ular educational offering . The court enunci
ated the following addi11on:1l policy con ideration as 
funher :upport for it holding: 

I B Jecause or the demand. :ociety pla es upon schools 
th1 cour will nm promote u legal doctrine which would 
miu ire cJu ·a1ional ,tern . to litigate e er} ,uit ..:!aiming 
n..:gltgenc..: m che ,ekcuon of i.:urriculum, 1each111g me1h-
0Js. reacht:r, or extra i.:urricular a ti vit1cs. To rulc other
wi,e voul<l ,ubJt:ct ,chuols to con.,.tanc hara:-~mcnt 1n che 
C(lurb. \Ve canno1 fo1,-1 ui.:h an unreal-mahh.: bun.len upon 
our .;hn,,1, \\llhmn hc111g fcartul ol the 1m:p;1r;1hlc harm 
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that might be done 10 public and pri ate cJuc;ition. 
Even th ugh the coun made no reference 10 educational 

malprnc1ice. the above quoted ,1:uemenc i· a reiteration of 
the fear of li1igation rationale relied upon by courts 
refu ·in 10 impo ·ea due on ·chools. 

Court presented with educational malpractice claim 
again ·t colleges and uni ersitics- h e followed the 
approach taken by couns confronced with chi is ue ar the 
primary and ·econ<l::iry chool le d ·. Fin tad v. Washburn 
Unive icy of Topeka~ pre ented n educational malprac
tice clnim before the Kan as Supreme Court · an is ue of 
fir t impre ion . .o The educational malpractice claim 
stemmed from tudents' inability to pass tandnrdized te t , 

as well a complnints about the ualicy of in tru tion from 
a pecific in tructor.11 The court cited the p iicy reasons 
aniculored in Ro and Donahue in refu ing ro recognize a 
cause of action for educational malpractice. 2 In so doing, 
the e couns have not made an independent as. es ment of 

he1her the difference in the f cual circum tance 
warrant reaching a different result. 1 oreover. they ha e 
not undertaken a criticol analy is of the oundness of the 
policie on which educational m:1lpractice claim have been 
denied. 

B E.,amining Public Polic Con ideration 
Peter . Donahue and their progeny cle:i.rly illustrate that 

courts ha e uniformly rejected :1 cau e of :icti n for 
educational malpractice.31 E.1ti ting precedent al o make it 
apparent that the foremo Lob tacles m plaintiff as erting 
educauonnl malpractice claim are concern uch as 
establishing a duty of care, the courcs· perceived inability 
to :mi eat a tandard or a e ing breach of that duty and 
demon trating cau ntion. ln other word , the question of 
, hether a ademi in tirution ow..: duty to impart a 
minimum level of proficiency85 has been analyzed by the 
judiciary as a que tion of law dependent on public policy 

on iderat.ioas. 6 In refusing to impo ea dut on educators, 
courts effecLi ely conclude that polic con iderations 
militate again t impo ing uch a duty. The following 
examination reveal ·. however, that these and other policy 
concerns identified by courts cannot , ilh tand ritical 
evalu:ition. 

I. Inability to Create a Standard of Care 
plaintiff ussening a negligence claim mu t ·how: ( I) 

the existen e of a legally 
re ognized duty of care on Lhe pan of the defendant (1) 

a brc:nch of that duty by the defendant: 3 that the breach 
wn the proximate cou e of pl:1intiff' injury; and (4) injury 
m plaintiff.~7 Thu ·. · urning educators owe a duty of care 
to ~tudents. a candard of care mu t be developed in order 
to determine a breach of duty. The perceived impo ibil
ity of e rabli ·hing ·uch :i standard of care has been. empha-
ized by courts refu ing to recognize educ:1tion:1l malpra -

1ic ·la1m . The Peter W. court articulated th1 · concern 
,a11ng: "\ e tind in 1h1s ·iruati n no concet\'abl • ·\ ork

:ibilicy of a rule: of care· again L, hH.:h the de fondants· 
alleged i.:onduct may be measurcd ... .'""1 

Apprehension n er the fe~ibili1 nt' e,r ,1bti,h1ng a 
\\orkabli: t·mdard of care i:--. me, hat ju~ttlieu Jue. in 
large pan. 10 tht.: amurp111iu:-. nature of tht.: i:u111.:ut1(m 
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roe S!--, Educator ftcn dbagree as to pedagogical 
technique~ employed in the educating proces: as well as the 
content of instniction comprising the educacion process.91 

Sin e a breach of the standard of care in cases involving 
profession.ii malpractice is e!>rablisheJ by expert testi
mony.9i critic of educational malpractice claims assen that 
chi lack of consen. us results in rhe inabiHty of experrs LO 

provide an applicable tandard of care.Y3 

Norwith. tanding the merit0 " of judicial concern over the 
inevitable difficulties a sociated with de eloping and 
evaluating a standard of care. court deciding educational 
malpractice claim have made no erious effort to create 
uch a standard.9 Court have not made an in-depth 

analysb .-0f what they have come to consider the inherently 
impo sible task of developing a standard of care to measure 
an educaror" breach of duty.% The resulting judicial 
approach automatically foreclo es the po· ibiliry of 
asse sing whether. in a given ituation or context. a 
workable tnndard of care can. in fact. be devised.97 This 
policy concern. therefore. become a convenient ju rifica
tion for a blanket rule of non-liability. 

Moreover. rhe judiciary ha exaggerated the ambiguous 
nature of the education proce in butrres. ing its conclusion 
that a tandard of care cannot be devi. ed. ' De pite 
difference a. to pedagogy. it i likely that expert could 
agree on the ba ic goal of education as well as tbe mo t 
~ffecti e methods of teaching. In addition. a well-
de eloped body of la, involving profe. ional malpractice 
in other area is a\'ailable to assi t the judicia _ in devi ing 
a model tandard of care for educational malpractice. ' 

- · Difficulty of Establi hing Cau:ation 
Intertwined with the concern of developing a standard of 

care is the judiciar ·• perceived difficulry of establishing 
cau ation. Although court in educational malpractice 
ca~e rarely reach the que Lion of cau ation. the; nevenhe
les identify it as another consideration militati_ng in favor 
of nonrecognirion of educational malpractice claims. The 
argument underlying this polic, concern is that a chool's 
negligence is but one possible cause of a student' academic 
failure.101 In Donahue. the court identified such factor a 
the .. tudent' ::mitude. motivation. temperament. past 
experience and home environment" as playing critical roles 
in the proce s of learning.10z 

lndeed. the broad range of factors which p tentially 
contribute to a tudent' educational failure pre enr a 
eriou ob racle for a plainciff a . erting an educational 

malpractice claim. Nevertheless. the law does not require 
that a defendant' conduct be the ole cau e of the 
plaintiff'~ injury in order to establi. h the cau. at ion element 
in a negligence cause f accion. The plaintiff is only 
required to make a ·hawing that the defendant's conduct 
was a . ub. tantial fact0r in cau ing the particula r injury.10~ 

'The test for causation is one of ~ignilicance. rather than of 
quantity. ·• uµ ln . hon. the i · ue or cau. at ion is one of 
proof111' and. a! . uch. cnurt. should n I rely upon it as a 
r:11ionalc 10 uutom:uicully reject educational malpractice 
laimi,.11•• 

In ,um mar~. the n:,tilution ol' 1hc ,1:ind::irtl of care and 
cau,ation i~~u,•., p1>,c, l:Crt a tn ditfo.:ullic~ which. in :J 

parucul:ir ca..,e. \ ould har recovery. Re,ortrng 10 these 
difficuhie, as a ra1ionale for adopting a broad rule of 
nonliability. however. is totally uns:Hisfoctory in a. much 
as coum conveniently di po. e of educational malpractice 
action. without a~sessing the interests of the alleged 
victims. Final I_. thi approach preclude~ a :Le-by-case 
determination of educational m:ilpractice claim and the 
po ibility of recovery b a student who could otherwi e 
e tab Ii h a tandard of care and cau ation. 10 

3. N n-lnterference Premi ed on Judicial lncompetence 
Court buttre • their refusal to recognize :i ton action for 

educational malpractice b p inting to a policy of noninter
ference in marters of education. Thi policy i premi ed on 
the belief that coun . lack the experti. e co formulate 
workable rnndard for teaching and learning'~ or to 
addre the type · of complex educational is ue · inevitably 
invol ed in educ:itional malpractice . uits. 'll'' Thi. argument 
serve a. a urrogate for the basic policy con ideration: the 
legitimac, of the judiciary to participate in matter. of 
educational policy. 110 

A i . true of policy concerns relating to cau ation and 
standard of ·are. the court exaggerare the lack of judicial 
expemse rationale a justification to reject educntional 
malpractice claim .111 This argument lo e~ its force in view 
of judi ial in olvemem in the area. of medicine. law, 
accounting. psychiatry and other profes ional field where 
couns are willing ro review policy making-activitie .11~ 
Moreover. ourt intercede in marrers requiring the 
as e smem of the quality of educational programs and 
substantive educational i ues uch a tho e in de egrega
tion ca e . For example. courts mu t evaluate the quality 
of educ:uion in racial! egregated . chool and, in financ
ing ca. e •. a e the impacr financing ha on the qualiry of 
the education meted out. 11-' 

Thi. rationale also re. t on the un ound premi. e that 
those with pecial expertise hould be afforded ab olute 
deference lO afegua.rd the variou interests which the la\ 
protects. 11• Although the "formulati n and implementa
tion" f educational practice and policie are best left to 
chool teacher and administrator . courts should not 

afford total deference and abandon the problem of educa
tional malpractice 10 educators. 115 

4. Excessive Litigation 
The final peci 1c policy concern influencing courts i 

the fear of adver e con equence to the educational process 
i_f educational malprac1ice causes of action are legally 
recognized. Thi concern has t pically been expres ed in 
terms of the potential impo ition of unlimited liability on 
chool system .116 Tho e who agree with this concern 

argue that recognizing an educational malpractice cause of 
acti n \ ould burd n ch ol. with sub. tantial damage 
award. and further di ert re ource available t provide 
education.II" In other word.~. courts fear a flood of claims, 
many of which would be eith r frivolou. or feigned. 11~ The 
COL1n in Peter W. summarized thi: objection as follow : 

Tn hnld them LO :m actionable "duty of care:· in the 
di~chargc of their academi functions. would expose them 
to the tort claims - real r imagined - nf disaffected 
student, :in I parent!-in countlc, numh1.:r,. The~ are 



Jlrl!ud} be~l!t b ,oci:il and financi;.il probleml, \ h1ch have 
gonl! to major litigation. but for \ h1ch no perrnanc:nL 
oluuon ha yet appeared .... The ultimate consc4m:nce . in 

terms of pub Iii.: time and money. would burd n them - and 
l,OC1et~ - bc:yond cakul tion.11" 

De ·pite the legitimacy of thi c ncl!m. justi ·e ,,hould not 
be denied nd wr ngs ·hould not go uncorrected ·imply 
bec:iu ·e of an incre:i.1,e in Litigation: ft i · inappropriate for 
:i court 10 ,kny a m1:ritoriou · laim clue ro un rtaintie 
rel ted 10 ho\ uch claim will be handled r because uch 
claim \ ill lead to the filing of other meritoriou claims:~• 
rn addition. rhe time o.nd expense of. uch lirigarion -
anome fee . expen \ itne fee and ourt osts - render 
it unlikely that a flood of Litigation would en ure if this 
au e of ction \ a · given recognirion.m Moreover, 

impo ing liability for educational malpractice might 
encourage in titutions ·to develop ... effective internal 
procedure for the fair out-of-court re elution of onflicts 
over .. educational injurie :·i! J 

C. Poli y Concern in the Student- thlete mversity 
Context 

The foregoing critic1 · m of the poli y rea on · given to 
reject edu auonal malpr:ic1i e action . appl, ith equal. if 
not greater. force in the ·tudent- athlete/univer it. conte;,;t, 
Fir t. the type of mi onduct alleged by tudenh thleres do 
nol in face hallengc: ecluc:itional mechod:Y' Rather. 
srudent-athletes complam of active and pas ·ive in 11tucional 
onduct hat impedes lheir abiliry to acquire an educacionaJ 

opponunicy. Improper condu t by college · ppear in the 
folio\ ing fonn : ailure 10 provide ·ufficient ·tudy time or 
independem :ind :.ati facmry coun ·eling and tutoring. 
di regard of tudem-athletes· progre · to, ard education. 
·hanndin!! ·1udem- thlete into cl s. e whi h lac ' ·ub tan
cive educa~ion merit and pa 0 ing ·cudent-athlece · to higher 
le\eb co maintain their academic digibility .':.s 

The above-de. cribed conduct al o a· i t in tabli hing 
the causation dement of negligence chat pre ent a ignifi
·am e, identiary hurdle! char the tudent-aLhlet mu c 
traversr!.,:~ Thee id.:ntiary burden ari in from the 
ne e. :ity of e. tabli hing cau. ation 1. justifiable ina.\much 
;.i the ·tudent-athlete . hnre the re ·ponsibilir, for hi · r her 
edu ·at ion.,:· Ne enheles , the joi nt nature of the respon i
bilit does not lead 10 an ine capable onclu 10n that 
causal connection cannot be e tablished between the 
univer 1t} •. ·onducc nd it failure to fford the srudent
athlece an edu ational opportunity. 

The principle that causation can bee t:.1bli_ hed 11 twith-
canding 1he exi 1ence of ever:il contributing factor i. 

equally applicable 10 thi · conte:<t.128 Therefore. toe tablish 
causation. a coun would be required ::11 a minimum to focus 
on 1wo c:ue~ories f · ndu t -1 ha1 f the tudent-athll!te 
and thut of ;hi! institution. With respect to tht: former. the 
,tudent •Jlhletc w uld be rl!quircd 10 proffc:r e idenct: 
clemon,tr:uing tht: intell.:c1ual capaci1y t learn Jnd the 
mot1v:i11on. diligem:~ and intention lO pur~uc a cour.~e of 
tud). which, ould n:wlt in the acqu1:-ition or ba. ic 

.:uuc:11io11al ,ki!b . ,: .. 
Pro~ Ill!! th.u the 111,111utmn \ 1:oncluct w.1:-a ,uh,1:11niul 

r'a\.'lnr 111 ;h\.' rc,ul1111g h;irm c~111 he .iccompli,hcd 1hrough 
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I!\ 11.kncc focu-,ing on . e erJI actor · 111clud111g: 
t I) the breaclth of the student aLhle1 ·., curriculum: ( _) the 

type of guidance offered: ( 3) the number of .ibsen e · 
oc a.,;ioned by athletic commitments:( ) completion of 
exams. paper and a signment : (5) a record of complaintS 
by che ·1udem und/or hi 0 uardian: {6 the · hour · tanding 
and reputation in a given athletic port: l l evidence of 
pas ing gr:ide· in course never anended: and ( ) evidence 
tending co ho that the tudent placed an inordina1e 
degr e of trust in the coach and hi ·ta.ff.1·~ 

E idence rel:tted to the e and other form of the 
institution· · conduce will enable the trier of act co deter
mine the cau al connection between the conduct and the 
student-athlete's failure 10 obtain an duc:itional opportu
nity. Moreover, due to the nature of the a.lie ed harm. 
creating a tandard of care will not con titutc an insur
mountable ta k. Whether a university breached its duty of 
care could be determined by focusing on the above-
de cribed conduct. II of the e in cances of improper 
conduct are c:ipable of a e ·ment under protes ional 
randard commonly u ed in educ::ition uch a tate 

accreditation tandard · and 1he educational tandardJ the 
rudent-athle1e·· uni er ·icy ha adopted .ll1 

In addition. colleges would not be ubje ed 10 the ame 
potemial expo ure as public chools :'~ Fin. the duty 
impo ed on uni er itie would be limited to tudent
athlete and Lhus would create a ·mailer pool of po· ible 
litigan1s.1n Second. the scope of the duty could be defined 
to balan e and protect the interest · of the 1udent-athlete 
and hi~ or her ·chool. Defining the duty as pro\'iding an 
educa1ional opporrunity insce d fa guarantee would limit 
I.hep tential liability of the in·ritutionY• Finally. · tu ent-
thlele , ould have 10 overcome evidemiary ob tacles in 

proving their claim . · In order to ucceed in a ening 
educational malpractice. a tudem would have to wichscancl 
evidence that he or he did not auend las . mi ed tutoring 
e ion , failed to comple te as ignment . howed anon

cooperati e aniru<le. and didn't [ ic] panicipate in cla or 
tutoring ·e · ion . "1J 

D. Con equences of Focu ·ing n Poli • Concern , 
The foregoing d1 cu ion illu tr re the basic \~eak.nes ·e 

in p lie rati naJe. tradition lly emplo ed by ouns 10 
justify enial of educational malpractice claim . By 
adhering 10 what hilS become a blanket rule f non-liability 
for educationa l malpractice, court automati all) preclude 
meri1oriou cl im from con. ideration. 'J6 Thi · i · pa.n.icu
larl disturbing gi en that victim · of educational malprac
tice incur reaJ and mea urable injurie ·: 1 One\ riter 
ob ·erved: 

[Rlefu al 10 recognize the cause of a tion i incompatible 
\ ith accepted tort principlt:s, and that a cogem theory 
supporting nonrecognition cannot be :micul tr.:tl , i1h111 the 
ccrnline~ of the accepted principle:. and the gc:ner I olicie 
up n which tho. e principles. re b:.t:ed. If pe ·i;.il pulic1e 
ju!>11r~ in, nonrecognition e i~L. then that re ... ult hould be 
legi ... lat1\Cl~ prcscribetl. rather than judicial I~ pronounct><l 
in .1 m:inner 1hal 1:-.mrithetical to the rccogn1tr.:d. traditional 
tort prindplc,. 1' 
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E4uull~ di:1urbing is th.it undul! rcliunc.: n these 
dubi u, p iii ) on!\ideratiuni. h.innel the judiciary uwa 
from th~ ultimate ts-.ue - , h lher u p,m,culur plaintiff' 
interest), ' I emit I d tu pr Le\:tion ugainst the defendant· 
conduct The remainder or thi rti le focu. e on thi 
critical is~ue in Lhe context f the . tudenr- athlete/uni ver-
ity relmionship. 
m. E TAB US HI G O RCE OF D 

u1y recognized b la, i · the lhre hold element of a 
negligenc cau e of action." 9 A a general propo ition. 
general duty exi t to protect another ab em a pedal 
circumst:in e.1 Thi rule of law ha been applied to 
absolve univer itie from liability 10 tudenc . although not 
without exception. Couns demon trate a willingne to 
impo e a duty on college to protect tudents where a 
pecial relation hip exi 1s. The e circumstances and the 

justification for impo ing a duty of care are di u ed 
below. 

A. ni,•ersit Special Relation hip with Students 
In the 19 Os and 1980 , couns manifested a willingnes 

to impo e ton liabiliry on post-secondary institutions for 
phy ical injurie 10 tudent . 1• 1 lnsticutional liabiJii has 
been limited 10 tho e in tance where a pecial relation hip 
exist bet, een a college and a tudent. 101 It i important to 
note. ho ever. that the arguably unique relationship 
between tudents and college i not the basi of the 
pecial r lationship on which liability ha been pre

mised.1'' In other words. coun have turned to special 
relation hip which exis1 independent of any relationship 
ari ing merely from a plaintiff' tatu as a srudent.1"" 

Judicial rclucrnnce 10 recognize a pecial relationship 
arising merely out of the tudent/uni ersit. relationship is 
premi ed n the belief lhat institution are not in urers of 
tudent afery ince rudent are con idered adulLS capable 

of caring for them elve .1•.1 

There ore, court have turned to traditionull recognized 
ton" pe ial relationships .. a a ba i for impo ing a duty 
on uni,•er ities 10 protect the interests of students. 1 For 
example in Peter on . San Francisco Community College 
Distric1.1• the California upreme Court detennined 
whether a college pos e ed a duty LO protect a srudent 
from anon-campu physical assault. 1• Ln hot.ding for the 
plaintiff. the court fir t explained that a. a general marter a 
duty might be found where: "'(a a pecial relation exists 
between the actor and the third per on which impo e a 
duty up n the actor to control the third person's conduct, 
or (b) a pecial rela1ion e i t between the acior and the 
other whi h gi es the other a right to protection. ··••~ It 
concluded that the . tudent"s tatu. a an invitee and the 
college· . :cam 3l a pos e ,;or of premise created a special 
relation:hip . u ,cient to impo ea duty on the l, ner in 
·wo r o the forrncr.111J Thui.. in finding a dut · of are on 
,ne pan of the college. the court turned to a lono-recog
nized pecial rel;it1on hip-thn1 between a po:.1'es. or o 
land and un invitee. 

ln Bearman , l 'n1 er,it~ nl . otrc Dame.••: plainuff 
~ucu h,, nil lcgc Im inJunc. !\U,1.imct.l after ~hl' wa~ 

km, l..cu uown h .i tlrunkcn per~ n after a fo tbull game. m 
The b. ue on ppeal , 3. whether the University wed a 
dut) o caret plainti for injune~ re~uhing from the act 
o a third pilrt •. The c u11 un~ ered affirma1i vely. holding 
thal the uni e . it ·. duty 10 pl a muff aro. e out of the duty of 
a landowner to protect n invitee from the harmful act. of 
third per. on .1~ 

N01 ith tanding the foregoing illu tralion . in Lhe 
majont. of ca e involving suit brought b . rudent . . 
court · ha ere u ed to impo ·e negligen liabilif_ on 
colle:::e and universitie . for injurie rudents have :u ·
tained. Even in denying liability, however, the judicia ry ha 
recognized that the exi 1ence of a pecial relation hip i a 
ufficient basi on which 10 impo e duty on college and 

uni er itics. Thi is illu. tra1ed in l'he leading case of 
Brad haw . Rawlings, 1~ where the Third Circuit denied 
recovery to a college student injured in an off-campu 
automobile accident which occurred on hi return rom a 
class picnic.1~ 

The ollege' liability hinged on whether it owed the 
student a duty of care. i) 7 After di cu ing the e olution of 
the tudent/uni ersity relation, hip and the demi e of the 
doctnne of in I co parenti , the court held that ab ent a 
special relationship, plaintiff wa incapab.le of e tablishing 
a du ) owed b the univer i!y Lo him. The coun went on 10 

reject the notion that beer-drinking by underage college 
studems alone created a special relation hip upon which to 
predicate liability.158 By o concluding . the coun denied 
the existence of a unique pecial relation hip between a 
student and university. which could provide lhe oundation 
of a duty of care owed by univer itie to their tudent . 

everthele s the coun left the door open for liabili 10 be 
premi ed on a traditional! recognized pecial relation hip 
uch that found in ection 3_0 of The Restatement 

(Second) of Tons. which create a special relation hip 
when a person takes cus1ody of another under circum
tance where the other i deprived of his nonnal power of 

self protection.119 

B. Policy Considera tions 
In a notable ca e, niversit of Den er v. Whitlock.1 

the Colorado upreme Court refu ed to hold a univer ity 
liable for per onal inj uries to a student, but recognized lhat 
liability could be premi ed on a pecial relationship . The 
coun framed the dispo iti e i u as whether the university 
owed the . tudent a duty of care to take measure to protect 
him from the tnjuries he u tained .161 Differentiating 
nonfea ance from mi fea!iance. ,o: the court held that with 
the former. liability can nly attach if !'here i. a pccial 
relationship bet, een the parties. which impo e~ a dur to 
act on the de end nt.' ldentif ing cert:Jin recognized 
spe ial rclati n. hip~.11" the court noted that underlying the 
re ogniti n of a duty of ·are in ,ituation involving a 
pec1:il relation hip arc the notion of dependence and 

mutual depentlency. 10' 

Similar!~. the court in Beach, . ni ersuy of t:ih.1"" in 
refu. mg to h1)ld ;1 univer ii) huble to u . 1ude111 ah~cnt the 
exi. 1e11cc ul ;1 ,pcciul rclution~hip di. cu~,cd the :1~~Lfmp-



cion · that u111.krlic:: ~pi:dal relationships. ccording l the 
un. judicial!. recognized pecial relation hip arise when 

one u sumes respon ibilit for anoch r ' · ·afety r when one 
tkprivc::s an 1her f nonnal opp 11unities to protect his or 
her intere ·ts.16 The Bea h cou11 funht::r tated rhat ai the 
heart f the ·e pecial rel:uion ·hip. i the idea of depen-
den e by ne pany upon the other or mutual dependence 
ben een lhem.16l! The court concluded that the rudent:/ 
colle e relation hip I nc:: doe not con ·titute a ' pecial 
relation hip.169 

C. l.!niversity pecial Relationship\ ich SlUdent
Athletes 

The foregoing di cussion leads to the critic::i.l inquiry: 
~ hether the rudent- athlete/uni ersity relationship has 
anribuce that warrant it de ignation as a special relation-
h1p. 1f uch a relationship ex_i ts. ic arguably provides a 

prerequisite for impo ing tort liability on po t secondary 
in ·titution for failing to pro ide rudent-athlete with an 
educ:1tionul opportunity. 

The tudenc-athlete/uni ersiry relation hip i generally 
recognized based upon an expres contra t. 1 0 The Letter 
of fntent and the tatemenc of Financial Aid.171 which the 
parties execute. operate the primary ource of chi 
expres contracrual relation hip.1 1 The e document define 
the formal relationship berween tudent- rhle1es and 
uni er ities and set the paramet r. of their re ·pective rights 
and obli.,,ations.1•3 For e.'l:ample. b_ executing a L tter of 
Intent. a rodent-athlete commie to artend a particular 

hool and restri ts hi bility lo participate in intercolle
giate athletics at other school . n 

'v hile document e idencing the ex pre s ontract 
pro ide me indic1a of the e · ence of rhe ·tudent-athlete/ 
uni ersity relation hip. the, ail to present a complete 
pi ture. complete undemanding of thi relationship is 
achie ed by examining rhe circum t:mce · urrounding. and 
the 1.:onducr that manifo I during. the performance tage of 
thi relation hip. rn An nal i of the partie · conduct 
reveuls anribute:,-rnutua l dependence between ·tudent
athkte and their in tirution \ ith the laner a the dominant 
puny in the relation hip-t hat justify denominating the 
relationship as ~cial. Therefore. while the omract 
creates the relatfon hip between studcnHuhletes and their 
colleges. the duty on the part of the !:mer can be viewed as 
:i.ri. ing independently of rhe implied or expre · terms of the 
contract by vinue of the pecial relation hip berween 
rhem_l76 

colkge· dependency on it. student-athletes arises out 
of the in titution· need f r the a1hle<i abilitie and 
, ervice · that 1udenr-. 1hle1es ring t the relati n hip. In 
·hort. college· Jc~nd on ~tuden1-a1hli::1es engaged in 
revenue producing ·p n. 10 pro ide er ice. that in tum 
generate revenue~ fn m inh::rcollegiate ompeLition.1 

1udent-a1hlc1e, an: depc::ndent n their ·chonl, t provide 
them with :111 i::<lucation.1·• 1hletic ~cholarships enable 
:.tmknt-athlctc::, to gam Jl · ·c, to tht: pl tential :ica<.lc::mic 
bc11ct'i1~. \\ hid , a1 c 1'11und .11 i.:ol kg<!~ and un, ersilJc:,, "" 

i:t the formal aunl utc, ,,r thi, n:la111 thhip 1';111 10 rctlect 

the pel"\.LSi e nature of ·tudt!nt-a1hleces· tlependency on 
their s..:h ls. (1 .ii · create · the illu ion of a reciprocal 
relati n ·hip\ here neither party i · in a p > ition of domi
nance and ob cures the magnitude of the ubservience of 
the student-athlete in this relation ·hip. 

The degree f tudent-athle1e d pendency :i.ri ·e out of 
1he perva i en~ of the c ntrol and dominance that 
chool through their :ithleli departments exen over every 
pect of a swdent-:ithlete' · college life. ln the academic 

realm. thi dominance ma.nife t itself a· considerable 
influence over academjc decision-making. The end re ult 
of athletic deparunc::nr control is limited autonomy of 
student-athlete o er academic decision ' and their 
inability 10 handle uch matters independently. m 

Thi · relation hip of dependence and tru r \ hich devel
op in the academi aren also appears in the social aspects 
of rudem- chletes' lives. For example, tudent- thletes are 

required to participate in athletically related ocial activi
ties su has boo ter functions that divert time away from 
rudying and . ocial ac1ivitie of their choo ing.1 - More 

imponam is the role of coaches who exert control and 
influence over both the ·ocial and academic phere of 
rudenc- thlete ' college career .1 J Coache· often become 
urrogate parent for ·rudent-ath!ete \ ho can ignificantly 

influence their ocial identitie during cheir college 
tenure.1 J t loreo er, becau ·e of their role, coaches a ume 
lhe, an influence both academic and nonacademic 
deci i ns made by ·tudenH1thle1es."1 s As one: author 
note . ecau·c: young people .. ,end lo internalize personal-
ocial ch:ira teri ti of adult horn rhey dmire and 

re pect. coache · have he p tential for powerfully influenc
ing a1t11ude · nd ulue of their athlete ... , Coa hes can 
exert thi influence in a number of way . including 
discouraging pani ular majors bee u the re ulting time 
demands might conflict wich a tudcnt-a[hlece· time 
commitment m hi port.1 

D. Tort Liabilit Based on Special Relation hip 
The foregoing demonstrot thal. while the ·rudent

athlete/univer ity relation hip is one of mutual dependency, 
the institution is clearly the domin· nt pan in the relation
·hip. The e:uem of the control which in titutions c:ten over 
their tudent-athlete was recently noted by the Colorado 

upreme Court in niversiry of Colorado . Derdeyn.' 
The ourr pr vided the following summar of the resti
mon of C lorado · athletic director: 

'"(T]he athlete [har eat at training table are football and 
men· basketball and the other athletes eat in dorms or at 
their ff-campus re idence· · ; thnt orne coach \ ithin 
their ui. cretion impo ·e curfi::ws; that athlt:tes are required 
10 hU\\ up for practi e· th I athlete· are 'ad ised ... on 
\ har the . . hou Id t::tke for cl::tsses': and that it i · •fair to ·ay 
that athlt!tc arc fair!. \ ell regulati::d .... 1~Q 

In hort. ollcge:. and uni ersities e:<ercisc dominion :mu 
control over the:: affair. of ·tudent- athle11::-.. A. ·uch. a 
qua~1-tidu ·iary relauon hip 1s n:att:d. which mandate~ th:11 
che:-c i11,1i1u11011s give at lca,t as inui.:h 1tu.:n1ion to protect
ing the: imi:rc,t of ,tud~nr-.11hh.!tc, .is to pmlecting their 
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wn interest!-.1'" 1 In the a ademi realm. uch ncn1ion in a 
particular ca ·e ma require the in ti tut ion to engage in 
affirmati e conduct to a .. i l • tudent-athlete in taking 
advantage of the edu ati nal opportunitie c liege offer. 
The requirement that in titutions engage in affirmative 
conduct i. particularly ju tifiable gi en the economic 
advantage that ccrue to college and univer ities a a 
re ult of their relation hip with tudent-athle1es. 191 

Thu . the rudent- athlete/university relationship contains 
all of the element 10 which couns look in decennining 
whether to characterize a relationship as pecial for 
purpo e of impo ing a duty of care. Becau e of the trust 
and dependence that student-athlete place in their institu
tion . the laner po ess a moral and legal obligation to 
engage in affirmative conduct to provide tudent-athletes 
wilh an educational opportunity. Failure 10 engage in uch 
conduct hould constimte actionable negligence. 

lndeed in a recent ca e, KJeinknecht v. Getty burg 
College.191 the Third Circuit characterized the rudent• 
athlete/uni ersity relationship as " pecial" in regard to the 
institution· obligations to provide for the phy ical well
being of it tudent-alhJete . The c un found lhat the 
college' recruitment of the tudent-athlete 10 particip te in 
intercollegia1e athletics gave rise 10 a special relationship. 
19] 

IV. CO CL SIO 
The Ro court's failure to inquire inro the true es ence of 

the s1Udent-athlcte/unive it relation hip eliminated from 
consideration the concept of pecial relation hip as the 
precedent the court believed wa required for it 10 recognize 
an educational malpractice action on behalf of rudent• 
athJe1e . et. within the tudent athlete/univer ity relation-
hip are attribute justifying its judicia l recognition as a 

special relationship. Indeed, uch an expan ion i not 
unwarranted as e hibited b recent in tance where courts 
hnve relied upon the concept of the special relationship to 
create a dut of care and hereby impo e tort I iabilicy.194 

Doing o ould provide a legal basi for holding uni ersi
ties liable if they fail to provide a meaningful educational 
opportunit to tudem athlete . 

I. Se,•ernl comprehensive 1ud1es exrun1mng various aspects of 
intercolleginte athletics have been published The Knight Foundation 
Corruru sion released a repon examining the tate of college 3thJetics on 
Mar.19.1991. Gerald Es ·enaz.i, Panel Tell College He d to Take 
Control of thletics. .Y. TIMES. Mar. 20, 19 I. at 025 . On July J, 
1991. the ational Collegiate Athletic A ociaiion ( CAA) released the 
first pan. or a srudy examining gmduauon rotes for s1udcn1-alhle1e . 

CAA Findings from its Study of 3.-88 thletes, SA Toda). July 3, 
. 1991. at 9 . 

Profe or lurray perber provides a c mprchen 1vc examina1i n of 
the financial. ethical and :icadem1 i sues confronting an1ercollcg1:ne 
thletic~ m M !RRA Y PER BER. COLLEGE SPORT I C.: ntE 

'\THLETI DEPARTMENT VS. THE NI ERSITY( I 990). The role 
u 1mercolleg1au: chlcuc pl:iy in rncnc n ~ocicr I c :umned m 

JOHN R THELi ' , G MES COLLEGES PLA : SC DAL A1 D 
REFORM I ' INTERCOLLEGI TE ATHLETICS {19 -1). ddu,unal 
s1ud1es .ind ,urvcy, Jr~ ldcnullcd in Tm1othy Davi~. Model uf 
In muuonal G ,,cman e f r ln1cr.:nllcg1:11c Athlcu , 1995 WI L RE 
99. 

2. Rl·l'URT FTHE K~IGHT O IMISSIO N I ERCOL-

LEGIATE ATHLETlCS. KEEPI, G F 1TH \\'ITH THE STUOENT-
AntLETE · 1 EW MODEL FOR INTERCOLLEGIATE ATHLETICS 
Cl 91 l lherema tcr K1 IGHT COl\t 1!SS!O REPORn, 

3. Id. :it J-1-!ll 
4 . NC A CO IM . 0 ' :rHLETIC CERTIFICATIOK. 199 -94 

DJVISIO I ATHLETICS CERTLFIC :rlO1 HA. DBOOK 6 (1994). 
5. " 1uden1 u1hlc1e·· refers to college . 1udcn1~ who ancnd po t· 

econdlll)· in 1i1uuon, on athlcti hol:ir. hips. Derck Qumn John on. 
Note. Edu ltmg h guided Studem thlccc : n pplicauon of Contract 
Theory. COLUM. L. RE . 6 n. 1(1985). 

6. Suits y rudem-a1hle1e. as cning educational malprnctice 
claims again t po t• secondllr)' insatuu n include: Fonay , . nivcrsity 
ofMi,11111. ~o . 94-3 5-Ci -Moreno(S.D. Fla. filed Aug. 4. 1993); 
Jackson v. Drake Um.,crsity, 77 F. Supp. 1490(S.D. Iowa 1991): Ro s 
v. Cret n Uni .. 7-10 F. Supp. 1319 ( .D. 111. 1990); Jones" Will
iams,-131 '.W.2d-119(19 ),a ppcaldcmcd,432 b h. 931(19 9); 
Echol , . Board ofTni tee or Cal. S1111e Univ. · Colleges. o. 266-777 
(Cal. uper. Ct.. L.A. County, Oct.22. 1979). 

7. In Jack on v. Drake Um1 .. 78 F. Supp. 1490 (S.D. Iowa 1991). 
a ruden1-a1hlete sened brcach of contnct. negligent mi rcpre entauon 
and civil ngh claims again I Drake n1versny. The gravnmen of 
Jack on' lawsuit wa Drake's llcged failure to afford him an opponu
nity to cquirc II meaningful educauon and 10 pamcipate athleucally. 

8. 95 F.2d J 10 (7th Cir 1992) 
9 Ross. 957 F..d ac 41-1 (citing c:ise. rejecting educationnl malprac

occ a viable cau. ·e of aclion in the context of elementary and 
secondllr) cducauon) 

10. cc infra text accompllllymg notes 29- 2. 
11. Id. 
12. See in ro text accompanying notes 3-123 
13. Sec infra text accompanyinJ.! notei 136-3 . 
14. Id 
I 5. See infra 1ex1 accompanying note I 41-59. 
16. See infra text accompllllying note 160-69. 
17. Sec infra text accompanying note 170..194. 
18. Kimberly °Wilki n • 01c. Educauonal Mnlpract1cc: A Cause or 

Acuon in eed of 
a Call for Acuon, __ AL. U.L RE 42 . -129 (19 8) 
19 Richard Fun ton. Educ tional M (practice: A Cau e of ct.ion in 

Search of a Theory. I S DIEGO L. REV. 743. 746-47 (19 I). 
20. J COLLIS. EDUCATIO AL ALPRACTICE: LlABD.ITY 

OF EDUCATORS. SCHOOL AD ISTRATORS. AND SCHOOL 
OFFlCIALS • C 1990). Thi deli.muon emphasizes that the peculiar 
needs of individual students. or group or s1udcnis. may be panicularly 
penincnt in the comext of edu ationnl mnlpractice claims brough1 by 
student-athletes Ar uabl) , ruden1-athle1cs· needs i1fC distinctly different 
from those of other rudent due to the circumstance that often 
accompany their nttendance at college well as the essence of their 
rel:iuon lup with lheir school . 

21. Student• thletcs sec 10 1mpo e dury on colleges and 
univcrsitie to provide them with an educational opportunity in contrnSt 
to :i dut to educa1e. Sec Timothy Davi . An Absence of Good Faith: 
Dcfuung a Universuy·s Edu nuonal Obligation 10 Swdent-Athlctcs.28 
HOUS. L. RE . ;13, at 7 • 9 1991 ), nnd sources cited therein for a 
di cus ion of the ro.mifica1ion of defining 1hc duty a one 10 provide n 
educational opportuniry rather than a du1 to educ tc. 

22. See id. al 9 
23. Id 
24 COLLIS. ·upra note 20. a1 79. 8: Fun ton. supra note 19. al 750 . 
25 COLLIS. uprn note 20. at 325. 335, 1lkln!>, supra note I . t 

442 
26. lllustrauvc "pure" cducnuonol malpraccicc cases include: Peter 

W. v nn Franc!, o Unified Sch Os t .. I ;l I Cal. Rptr. 854 (Cal. C1. App. 
19 6); Dona.hue,. Cop1nguc Umon Free Sch. De t., 91 .E.2d 135_ 
( Y 19 91 trelu mg to recognize I 1m llcging phuntifJ wa pemuued 
10 obtain degree wath ut having u quired busic ucodemic skill ): Helm v. 
Profe. 1on:il Children·~ ch .. J3J ' .. ' 2d 2J ( .Y. App. Tenn. 19 0) 
(e tending polac1c of Donuhue m n:fu ing to rec i;nize edu auon:il 
malpmcu ·c ·1~1m bought Jg111ns1 n pn u1e ~chonl). 

27 -100>.:E.~\IJl" (N.Y 19 <11.sccC;11hcn11cD. c8nd c. No1c. 



falu..:a11onul 
:i.lalprJ~tu.:.:. JuJk,al Re,; gmuon of J L1m11cd Duty o Educ:itors 

T11w:ird lni.h"du.1I Scudc:n1,: .\ 1:i1c: Law CJusc of A uon I r EJuca• 
1mnul MulprJ 11.:e. 1990 ·, ILL. L. Rev . . ns. 479 (finding Hoffman. 
pt1radigmu11c or 1he ,,:cnnd o.:a1cgory of t:duca11onal mulpracucc cases). 
In Hoffmun. 1hc o.:oun framed the o.:ontrolling i ,;uc ~ whc:thcr public 
pohcy CQns1dera11ons precluded recovery or the Jllegcdly negligent 
C\'ulua1ion or J tudent' intellc:1:1ual apJdty H ff man. 400 , .E.:!d at 
J 1 S. Relying n :i broadly uucd policy of noninterference in academic 
mauers. which It had .1rticul:11ed In Donahu~. the Court of ppeals 
reve c:d lhe ,\ppellatc Di ,s,on ·s affirmancc of a jury award in favor of 
plJmtiff. In di mi ing pl:unuff" educauon:il malpracucc claim. lhe 
court acknowledged a dbuncuon betwc:en educational m:i.lpractice ases 
involving nonfc:isance. uch Peter\! and Donahue. and those 
involving the type of m1~fct1 ance raised by phuntiff. Yet the coun 
re;ected any notion 1ha1 thi~ disunction hould alter its determination not 
to recognize c:iuse of action for cduc:iuon I m !practice. Id. 1 3 l 9. 
The court held the polic) onccm expre scd in Donahue were equ:i.lly 
Jpplicable to W1 educ:uionol mnlprncnce clo1m nllcging mi fc ancc. Id. 

Other cases illustrating the econd calegory of mulpraclice claims 
include: D.S.W. v. F:iirbanks North Sw Borough Sch. Di c .. 628 P.2d 
55-1 (Alaska 19 I) ( omplrunt alleging frulure co di cover learning 
Ji bility and improper placemcn1 di mi ed for irulure 10 l3tc claim): 
Hunter v. Board of Educ.. 39 .1d 582 (Md. 19 2) (holding edu a
uonal malpr c1ice cla1m J ,1ming negligent evaluating foiled 10 srn.1e 
JU,1iliablc con1ro11er y in light of evaluar.lng relevant public policy 
.:on idera11on 1: Torre.~\" Lmle Flower Ch1ldn:n·s Serv • 47-1 .E.-d 
213 1N.Y. 19 ). cen. JemeJ. 7 L".S 19 5) 1pubhc policy 
rea, n~ jw.11f) Ji mis I oi fun uonally 1ll1lern1e tudcnl" c:du auon:il 
molprnctu:c claims I. 

01with tonding the pn:co:1.hng authority. In one pnm ulnrly shocking 
case of olleg~-d improper placement. thi: ·oun hdd for pla1nnff but 
,11Jes1eppcd rc:iung a new 10n of cdu auon:il m:i!pracu c by finding 
that school employee :i 1cd J medic:il personnel. Sno v State, 469 
, .Y.S.2d9 9(, .Y. pp. O1\, 19 ~).aff\l.475 , .W.1d4 4( .Y.1984): 
COLLIS. upra note :!O. JI J 1. 

28. Hoffman.~ , E.1d ~I ,19--1. 
29. See case caed upr:1 note 2-
30. 131 C I. Rptr . • 1CJI. Ct. . pp 19 61 
31. Juduh H. Berliner Cllhen . . me. The BC" or" Duiy- Educational 

~IJlprncu..:e Jnd the Funcuonully illi1ern1e tudent. GOLDE. GATE 
".L. RE :93 ( 19 ). 

_ The tw c tcgone o( cdu :i11onal molpra ti e chum have been 
J11Tcren11:11ed J follow 

Hoffm n repre,cnts not only the extension of Donahue 10 clrums 
aming fmm ,p.:c1al education. but al,o repn:~cnts o ccond category of 
cu; c, ullegmg c:duc:iuonal malpr cuce. Peter W Jnd Donahue c:in be 
thought 111 a, pre,cming b1m ror negligence m the procc: oi 
c lu ·aung. h1h: Hot m.in 1, b.:m:r \ 10:wi:d a., an J uon l'or m:ghgencc in 
.:ducauun.it ,:valuauon. 

Eugene R. Butler. Commen1. EJuca1ion I Malpracuce Update. 14 
C P. U.L. REV 609. 613 II 9 '5) . 

33. ""Functt nal 111iter:1cr·· reters 10 inadcqu:ue applicauon of basic 
c:ndem1 l..111 u h Jl> rc:11.lin~. wriung and ,uiu,metic 10 pructic I 

problem encountered da1I~ \ ilkm . ·upra note I . al J19 n.11. 
. Oe,pilc: having aucndcd public chool for 12 years, plnimiff 

.111:iined only a tifth gr:idc reading level. Peter W. v. San Franci ·co 
Unified ch. Di 1 .• 131 CJI Rpcr. "J. 5 (Cul. Ct. App. I 76) 

. Phu nu ff ~oughc rc:co, cry based upon theorie .oumhng in 

mi,r.:pn:~cnt~ti n. hreach uf ,1:11u1ory duty .ind breach of ·on 1irn1ion:il 
duty. Id . . 11 ll5h. 6~; COLLI . ,upr:i 1101c 20. at 83. 

.\fi Spccrlil:ally. att.:gedh 111:ghgcnt :im included dcfond:in1' ·: ( I J 
t:ulure m .1pprd11:nd plain Ill ·· lcammg d1,ub1li1y: (2) .1..,s1,:nmg pl:ainllff 
m IJ,-.c Int\ hio.:h he \\J, .1.:.1Jc11111::1l1y 1n:1J.:tjuatd. pn:p:1n:J. (31 
pru111,,11nn ot pl.1111111! to higher .;r.idc lc:,t:I, Jc,p1tc ·n wlc: • u( 

pla1n11tr, unprcparcdnc" 10 ,uccc:i:d .1callc:m1cally u1 the,.: h:vd~:and 
r4l pcn111t1111i: pla11111lt tu "r:1Ju;11L: from high ,ch,wl "vcn 1h11ugh he reaJ 
.11 .1 tillh ~ .1J · l.;,d l'o.:h:r \\ • IJ I CJI. Rptr .11, 6. 

1~ Pl~mutr 11lcr111tic<11hr,·c f'l'"'hl,.: ,uurcc, for 1mpm111•• uch J 

Jut\ 1111 do.:h.:ml.1111. 1 l 1 ,kr ·n,l,1111 ••hh •Jtton 10 .:,erct,,; wnh n::1,unablc 
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c:irc I -b umption Olthc c:duc:111onal runcllon: (_) the ·pec1al rt:I tion
·hip ·twe.:n the ,1udcnt .1nd 1ea her. nd (3) common la, du1 
rc:quinny te:ich.:rs 10 c,erc1s.: re:isonuble are in in~tN ting rudcnts. Id. 
at 5 

38 Id. JI 57, 
3 Id. Jl 61. 
40 Furn.ton. upra note 19. :it 751. 
41 .WJ P.1d "61 tCJI. 196 t 
41. The e policie included: ( t) the foreseeability of harm re ul11ng 

from dcfond:im's dev1n11on from the: standard of care: (2) es1ablishlng 
injur) with sufficient .:crtrumy: (3)the clo eness of the causal connecnon 
betueen der"cndant" .:ondu I and the inJury uffc~ :(-') the moral 
culp:ib,ht or defendant" conduct: (5) the policy of deterring future 
harm:and (6) the consequences to the community or impo ing a duty 10 
exerci c: care with resulting liability for breach. Peter W, 131 Cal. Rplr. 
at 59-60: cc also Rowland. 4J3 P.2d at 56-l. 

43 . 1lltins. uprn nott I . at 437. 
4-1. The coun tated ... we find in this 1ru:11ion no conceivable 

·workab11i1y of a rule of care' again I which defendant ' alleged conduct 
can be measured (citation omitted) ... " Peler W, 131 Cal. Rptr. at 861. 

4 • The court identified physical. neurological, emotional. cultural 
and envrronmentnl the f tors cxtemal 10 the fonnal teaching proce 
th I may .:iffcc1 demic pcrforman e.ld. 

46. Id., McBnde, upra note 27. 1476. 
47. lcBnde . . uprn note 27. a1476: COLUS. uprn note 20. at 102 

tno11ny rh t couns dcc11hng imilor :ises have cited Peter\ • nd 
Don.1hue p.:_rsuas1~c nuthonry). 

391 N.E.2d 135- 1,' Y. 19 9> 
49 Id. Jt 1355. ord,ng 10 the coun. rccogni11on of an educauonal 

malprac11ce :i 1ion would not only require the court 10 develop general 
education policies but \ ould require it to ·· i1 in review of the day-10-da.y 
1mplcmenta110n"' of tho e polic1e . Id 

50. 93 S.W 2d J_ (K). Ct. App. 1990). 
51 Id. Jl 834. 
5:!. Id. 
53. Id. at 836. 
5-1 B.~I. v. St:ite. ~9 P:?d-125 Mone. 19 -l . represents the inglc 

m tancc hc:re a coun recognized cduc:uionnl m:ilpracuce :is a ton 
cau c of · coon. The pl:unuff alleged tha1 she w:is negligently pl:iccd m 
a pee, I education progrnm when ·he w ix years old. Id. ac 425. 
~hnrply diviJed court held that a duty of cure aro e out of the regulation 
and ,1atu1c govemmg rudent placement in pccial education prog~ . 
Id. at 27 The court obo concluded. however. !hat b nt a cle:ir 
sututory dcclarauon. pubh policy con idcrntions rchmng 10 Judi tal 
rclucrnm:e 10 interfere in 1he dmin unuon of o special edu ation 
progrum Justify rcfusul 10 recognize 1he duty. Id. 

5 •. cc. e. . Dixon \ labamo Stace Bd. of Educ .• _ 9.; F.2d 150 (5th 
Cir.). ert. en,ed. 3 t; .S. 930 (1961 )(disci plinary deci 10n ofa 
public college were ub11.-ct to the Founeenth Amendment Due Procc 
Clau cJ. The ·ourt held thu1 tudent expelled for part1c1pn1ing in off
campus demons1ra1io1b were denied due proces when they were neither 
given nouce of the ch:irgcs against them nor afforded .i he:iring. Id. 1 
15 • 9. ·ee I o Go, v. Lopez. 19 U .. 565 (1975). 01 on i widely 
re ogmzcd the first case m men an jurisp rudence 10 con trttin the 
prcv,ow.ly unfettered di,creuon universities cxerci cd over tudent . 
Gcrnnl ,\ .Fowler.The Leg I Relationship Bctwcc:n the merican 
CollcGe Student and the Colt.:g.:: Hbtoric:il Perspe tlve and the 
Renewal ur a Propo"'11. 13 J.L. & EDUC. 401. 408-09 (19 4). 

56. E.itnmple~ of un brought alleging injuriou a~demic deci ions 
b) college. or uni e~111c) include: Bank v. Dominican Colh:ge. -12 CJJ. 
Rp1r. ~d 110 (C.1I. pp I D1>1. 1995) ( 1udent challeni:lng improp,:r 
gradin~ \ h1ch kd to her J1s1111s. al): Bilut v. Nonhwe ·tern Unive~ity, 

5 ~.E._d ·36 ( 111. App I D1 t. 199-'l (Ph.D 1.·:mdid te brought uu 
all.:g.mg th.II pn\'ah! uni, erst I} breached II comr.ict wuh ht:r when 1t d1d 
1101 J\\;ird her .1 dci;n:el: Li: u11. v. n,~cn,uy r O 1eupa1h1c MeJ1cine 
and Hculth c1enc1.:,. 14 ;-1.\! .:!d410 (Iowa 1994) (s1uJen1 brought 
acuon Jguin,1 medical ,.:hoot chalt.:nging his dbmi stal): Regent of the 

Ill\ ,,f ~llo.:h , . E"1ni,;. ~ 4 11-1 l<JRS1: Doherty v uurh.-m 
ullcgc 111Op11111c11) ·t,:! F :?J: 0 1<11h Cir. 1911 )(fonncr rud.:nt 

allcg111i: 1111pmp..:rdc111,1l ,,r dcf!ro.:c>: ,\bbanau v. llamhnc Um, ch. or" 
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d" ~ ' ' W ~d Ill 1Mmn. I 977)( oun hokhng 1hu1 1udcn1 d:111mng 
arhilr.11) d1,m1~sJI 1mm la" ,ch ,ol 1111ed a claim for rchcr, . 

57 cc Fo" lcr. ,upru 1101c S.S. ul 40 I , 
• . .i.udrc) L:11ourcuc ..,. Roben King. Judic1ul ln1ervcn11on m the 

S1udcn1- nl\•cr.;11~ 
Rel uon~h1p: Due Proce and Contrac1 Thcorie . 65 U. DET L. 

REV. 199. 203 ( 19 8\. 
59. Id. Ln1ourctte and King oncludc that no1w1thstandini; the 

"notion of Judicial n nanterfcren e m college IT:urs." student enrolled 
1n pu!ilic colleges arc afforded due process prmec1ion in regard to 
di 1plinUI) and acodcmic mancr . albei110 a le .erex1cn1 w11.h re~• 
to the laner. Id. at 2'.?0. _27-29. The) al o conclude that relying upon 
con1rac1 pnnc1ples. pn\'ate colle11e ruden1 h1evc the ame. if not 
grea1er. du~ proee pro1ec11ons afforded public college 1udenlS. Id. 01 
231. 

60. The: "quasi" de ,gnnuon may be applied 10 cnse th:u ari e 10 
both factual context - 1he pnmlll')'/secondnry and po. 1-.econd 
chool levcb - becnu. e of the indirect nature of the challenges 10 
ub 111n1ivc adequacy of the edu :11100. It hould be no1cd. however, that 

the e f ctual .eumg produce different form of udent di satisfacuon 
and accordmgly diffcrcni type of claims. The discus ,on below 
explain 1hal qun~i-educauonal malprac11ce claims against college. 
typ1cally mvolve alleg uons of bren h of expre55 conu c1unJ comm11-
ments :ind busc of n dcmic dt crcuon. d1scu sed above. Hoffman 
i the purndigma11c quasi-educa11onal malprnctice claim a1 the pnmlll')' 
and secondtlr) chool level . 

61. _04 . ..:?d 69- 1Ga. 19 3) 
62. Id. JI 69 . 
63. Id. 
64. Id Ol 699. 
65. S5 .E.~d 5 <Ohio C1. Cl. 1990). 
66. Id. t 859. 
67. Sec al,o Che, !in v. Los ngeles Community College Dis, .. 260 

Cal. Rptr 6:? (Cal. Ct pp 19 91 (although charactenzed as an 
educ:lllonal malpracuce chum, the g1. 1 of the cuon :1ppcars 10 h ve 
been wrongful di,m1. al. , h1ch involve. n e ercisc of cademic 
discreuon). Abbranoo , . Harnline Univ. S h. of Lav.. 25 '.\ .2d 108 
( linn 19 I tin dd111on to alleging wrongful dism1 al. s1udent alleged 
brea h o omr.ict , 

Qua i-cduca1ional malpracucc case involving allegations that the 
m. u1uuon breached an expr comract1111I promise include: Pere tu , 
Stale of Mont.. 46,l F. Supp. ID. Mont. 1979 J: Ianniello ,._ Unt'"ersity 
of Bndcgc:pon., O 2-748-100009. Second Circuit Coun., Count} of 
Fairfield u1 Bridgcpon (Aug. 22. l974): Zumbrun . University or 

S Cal .. IOI C:il. Rpu-. J99 (Cal. Ct. App. 1972): and 1ad ,. Grace 
Do--•n. ~lodelandAirC:u-cer ch .. 319 .Y.S.2d91 ( .Y.CityCI\ •. 
Ct. 1971l. 

68. J 6 , W.'ld 10 (Iowa 19 6). 
69. Id t 113. 
70. Id 
7 1. Firsi. the coun wn per undcd tha1 1he absence of n tandnrd of 

care by which 10 measure the defendant' conduct militated ngc11n t 
1mpo ing a duty, It deemed itself unprcp:ircd 10 detcrmme what a 
rco.~onable ch1ropracuc institution should huve tnugh1 its student,. Id. 
The coun cred11ed Pe1er W. ru cstabli. hmg ju tification for not 
rccognatmg an educanonal mu I practice cause of action. Id. Second. the 
coun relied on the perceived inherent unceruunt m detcrmmmg 
prox1ma1e causation in cducationul malpructice . ui1 . 

Id. Queuing from Donahue. the ~oun tutcd "[wit a rec w11h the cw 
York C un or ppe:11~· ob.-cn•an n that !though 11 may umc 100 

much 10 .:on lude that pro 1ma1e cau. au n could never be estabh. hed, 
1h01 "th" clement 1111j!hl indeed be diflicuh. if no1 impos. iblc 10 prove."' 

·itauon om111ed) (cmpha.,i, 10 the nginal) Id. The burden wh1 h 
ould bt-pl ed on hool and Judi 1:1I reluctWICC lO interfere m the 

d:uly oper;111on~ of l.'ducauonal m 111u11on, were noted J two other 
ju~II 1ca111in, ror not r,•re1 ,n,11ni; ,•duc~uonal m~lpruc1ic.: claims. Id. 0 1 

I IJ..l Sc,· al,o S"nJ .1\IC, • . 1in1 lich:1cl", kd1..:al Center. 49 .2d 
6-11 I • .J ui,cr n LJ\\ DI\ I YK~ I ( Rd~ 1"1,! Ill pdn 1111 Peter w .ind 
Dunahu~ pulu.1,·, ,1, 1u,111ie:11u,n, h•r re1el'llll)! ~du ·:111on:1I m.1lpra,·11cc 
clu1mt 

-" ~7 ' \\ ~d 1;1 <) ( \\ '" 1''79> 
3. Id 31 c, (). I. 

7~ Id. a1 6 ' I , 
IJ. 

7 Id. at 6 '!'I. 
The quulit) of 1hc cducu11on pro"ided b) a po,t-secumfol) 

in mu11on wa. I II l;ed 10 Huckab:i) , ·eue~1lle . ::!63 o.:!d 113 
(La. Cl App I n, . A la chool grudua1e. v.h h d failed J I IC bar 
exam1n 110n on 1hrce occa,~ion • alleged 1hat ht~ failure re uhed from the 
inferi r educ:m n he rcccl'cd from Southern OJ\ersit} Sch I of La" . 

Id. a, 11 • The coun v.as able to di pose of the case w1tbou1 makmg 
determma11on of the uhima1e I ue. h upheld the I wer coun di missal 
of the ac11on on grounds tha1 there had been no legi,la1ive wu1ver of 
immunll), whi h \\Ould perm11 the ocuon 10 go rorwnrd agam~t the 
named de endant .. Id. at 116. 

In Beam n . Des Momc~ Arca Community College. No. 15 5 2. 
Polk County. lo" 3 ( cpl. 28. 1976). plaintiffs a.,;sened a neghgence 
acuon 3 10s1 the ommun11. college. Their action arose out oi 
defendant'~ allei;cd negligent failure to comply wi1h siandnrd and 
guideline. regarding the qualification of in truc1or ond clas room 
equipment. A e ing the case a one presenting novel legal I sue. the 
coun held m fa,or of defend nt due 10 plaintiffs' mobility toe tablish 
the duty element of a negligence claim. 

79. .15 P.::!d 6 (Kan. 1993 . 
0. Id ai 69 
I Id. at 6 • 
2. Id QI 69~-93. 
. COLLIS, upra note 20. at 8 (concluding no plainuff ha 

pre,·ailcd in a pure cdu auon I malpracti~ claim): Butler, supra note 3 •• 
a1 609 ( 1atmg th I only one oun h recognized edu auonal malprac
tice ns n viable c3u c of ac11on against public educo1or ). 

-I Sec Cohen. upra note 31. 
. Fun ton. uprn note 19. at 74 ..i , Joan Bia kbum. Edu n1ional 

Malprac11ce: When Can Johnny Sue'!. 7 FORDHAM URB. L.J 117. 119 
(197 ), 

6. W PAGE KEETON ET AL. PROSSER 'D KEETO.' 0 
THE LA\ OF TORTS . 1 :?36 f th ed. 19 ); Blackbum. upra 
no1e 5, at II 9-'.!0 

7. KEETON ET L.. uprn note 6. at 164-65. 
. Id. 1 _Q : William F Fo 1cr. Educational M !practice. Tort for 

the Un1aueh1?. 
19 U. BRJT COLUM. L. RE . 161. 205 ( 1985): Blackbum. supra 

note 8 . a1 126: ancy L. \ 00<1s, Comment. Educa1iona.l alfea.sance: 
A CJo e of 110n for Failun: 10 Edu tc~. 14 TULSA LJ . 3 3. 396 
(197 ). 

89. Peter W. v. an Frnnci co Unified Sch. Dist .. 131 Cal. Rptr. 854, 
61 (C I Ct. pp. 1976). 

90 Id. 
91. Fun ton . . upra note 19. nt 780: Terrence P. Collin wonh. 

Applying 'egligc:ncc Doc11ine 10 the Teaching Profe sion. 11 J.L & 
ED C. -l 9. 49-1 ( 1982): Alice J. Klein, 01e, Educational Malpractice: 
Can the Jud1CtUI) Remedy the Growing Problem of Fun uon I 
L1111eraq •?. 13 SUFFOLK U.L. RE . 27, 39 (1979): 

92. KEETO ET AL. . ~upro no1e 6. nt 188- 9. 
93. One commcn1a1or an1 ulated thi argument: "In mcdi 

malprncuce case~. n ex pen wune can take the stand and pr , 1de 
evidence on 1hc correct and nccepted stundnrd of performance 10 which 
the pani ·ular doc1 r hould have adhered. o u h el\pen an offer a 
mglc clear-cut cduc:111onal tandard for the teacher I folio" :· 

Blacl.bum. ~uprn note 5. at I _7_ 
94 Fn,tcr . . upra llOIC 8. I I 0-91. 
95. Id J I 191. Colhngw,onh. suprJ note 91. at 4 9 (arguing th~ Peter 

\ oun hould h.1,e :111emp1ed 10 define a tandard of c re). 
96 F , 1~r. upn1 n111~ !! . al 191. 
97 I.J One mJvncate or tmpo,ing u duly 01 cure ,in cduc:nur 

ugi:i:,1, th:it .:uun- · ·on lu'1on, ri:gard1ni; the ,tJmbrd ol care .u-c 
ba,~d cm Juh111u, .1"ump1mn, 

First. 11 1, •'""mcll w11h11111 an~ Jdihcr:1111m 1h111 1hc ;1ppn1pn:11,· 
~rnnd.mJ ,,1 ,·arc " 1h.11 ol 1h.: n.:a,<11t'1hlc Ill.In nn th~ ,1rcc1 ,Ill l n111 a 



·umu.ml Jrawn fru111 1hc prot"t!>,10n r nccup:111onal •roup to hich 
edu.:atoN belong. econ<lly. 11 , • Js~u,ncd 1hu1 ,f there e~, ts no 
con,.:n~us .1bou1 how ·,1 to engage in ur pursuc ..i ccnain acu v11y. about 
"he1her 11!.! :icn,·uy hould b,: undenal..cn :it all or bout the goul of the 
JCllVll}. then 1hcrc can be no ~•and:inl f care. Id. 

11 . Colhn,worth. upr:i note 91. at 49.J. 
9'1 Fo,tcr, ,upr.1 nCllc . lt :21 (rcmarkmg mos1 educ:uo~ ~nest the 

suflicu:ncy of tht:1r koo, ledge nnll experience to determ,ne whether 
tea.:h1ng methods. p111c11ce or policies an: unacceptable). lso. if 
"'1thin a pamcular ,eld !hen: arc ,·ano chool · of thoughl. a 
profo · ,onol' · conl.luct I judged in accordance wilh the standard 
ommon 10 the field 10 which he or he ub crib.: . Edmund J. hcrman. 

. 'me. Good pons. Bad Spon : The D1~1ric1 Coun Abandons College 
Athl~1es in Ros v. Cn:um Univershy. l l LOY. ENTER. L.J. 657, ac 680 
( I l). 

I 00. Collingswonh. upra note 91. 1 496: cc also Fo ter. upra note 
8. a1 :24-26 (sugges1ing wuys toe tablish negligent conduct by nn 

educator); Blackbum. upr:i note 8 . n.t l-6 (suggesting n analogy can 
be drawn Lo the slam.I rd of ca.re in medical rnalpracuce cases 1h111 
require phy~iciaos 10 "exercise the care a.nd kill ordinnrily exercised by 
0th.er member.. of the profc ion·'):\ ilk.ins. upra note 18. at ~57 
(~u ins the l:l1Url$ in these c:isc . ,n other profes ional negligence 
c:isei,. will avail t.hems;:lvcs of highly qualified expen witnesse both to 
e 1:ibli hand ses~ the standard of are). 

IOI. The Peter w. coun expressed 11s concern with the plnint1ff' 5 
likelihood or' establi hin., cau$:llion; ub tanlinl professional uthoricy 
at1ests that 1hc JCh1cvemem of li1era y m the hoo . or IIS failure. are 
[•icl inrlucnce<J by a hMt of fac1ors which nffcc.:11he pupil ubjecrivcly, 
from outside the formal teaching proce . :ind beyond the control of its 
m101 1c The ma. be phy. i al. ncurologic I. cmo11on11I. cultural. 
en, ironmcmal: they muy be pre ent u1 nm percciv~d. recognized but 
no1 td.:nufil:d. 

Peter W. lJ I Cal. Rptr. at 861. 
10~. Donahue v. Cop1aguc Union Frec S h. D1s1.. 91 N.E.'.!d 1352. 

13"51:-< Y. I 9) (Wachtler. J.. com:umng). 
103. KEETO, ET L.. uprn nore 6. 1 ::6 
10a Bl;ickbum . • upra note 5. at _67 
10:. Colhngs, onh. ·uprn note QI. 1 J9~. Fo,1cr. supra note 8. t 

:} 1conclutlmg 1h1) ulumatc question oi proof b the mo~, cenous 
11npcdimem 10 cdu.::11ional mulprucucc la1m ). 

lllo A. noted b)' Qn,: h lw-
!t 1, one thing to recognize that establishing c u e in fact in many 

.:ducatlonul m lprJctic.: ~ituntlons may difficult and thu.t. in a 
pam ular ·:ise. the di ficuhu: mn_ pro~e in,,urmounmblc. It I quite 
Jnother 1h101110 ·onclude that merely because difficulues may be 
en ·uuntcml in hnwing cau :mon no cducationnl malpractice actions 
m1.i-1 . enten:uned Jnd the defendant. a con~o:quence. should be 
rcl!e, ed from liabdity. 

Fu,1er. ,upra note . .it - 7 
10- Id JI 91. 
10 . Fun ton. -.uprn note 19. at 97 Critics of educational mnlprac• 

1icc ,1rguc that 1he JUdicmry lacl. tr.uning in ~ub,rnnuve educational 
pohc i ·,uc to ma c inf rmed e~aluauons. Id. The cnt1cs cln,m 1ha1 
"ltlhe d.:1erm111u11on or the requisite level o lnsrn1C1ionul quollty within 
a ,chool , ,tern and how 10 · uam ii i ;1 (undnmental poli y making 
functi n thJI edu ·,11or.. .ire b,:ner equipped Ill hundlc than :ire courts. 
The Jud1c1ul procc~,. thcrcl'ore. ,hould cl'chc, di~ ·rcuonury decision or 
educator c mpetcm:e .. Id. Jl 

9 . 
109, Fum,tun. ,opra 1101c I' . .u 1~ .. McBride. ,upr:i note _7, :uJ85: 

\\ 11 '"'· ,uprJ nu1c I . :11 .\I·) I (J11d1c1;1I rcluct nee to intervene in 
mm1cr-111 cducauun ,tern, Imm the cornplc.rn,c~ ot the cduca11on 
pn><:c". "lm ·h rc11uin: cllucamr, Jml .1dm1111"ramrs to c crd,c 
pr<•t,:,,,.,nJI JuJ:;.:mcnh on., d.nly ltJ,"l . 

1111 Klem. ,upru 111>tc II I. Jt 3 
111 IJ Jt.',. 
11 ~ IJ .u t1 John El,1111. \ C11111mu11 L,w Rcm.:dy lnr the 

Ldu, .11,.,,1,II H.,rn,, '.111,cd h~ I 11c11111p.:1cn1 or .,rclc,~ Tcachllli;, 7 
:..; , L L R.:, c I, 1!70 I l'mt, 1,ui;i;,:-1111!!-the J1t1icul1y ,n und,'f'(tand• 
1111: ",u..-, 1d 1c1I 111 cdu,J111111.1l 111Jl(lr .1c11c.: ,, lil.d~ tu bc I.:,, th:in 1ha1 
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en umi:r.:d ,n e1ermmmg i sue, involved m complcx c es , uch :is 

Jnrnrusi. patent inr11ngeme111 and products liubili1y). 
11 J Roren H. Jerry II. Rcco~ery in iurc for Education I ~1alprac• 

ucc; Problems of Theory and Policy, 29 K N. L. REV. 195. _QJ 1981): 
COLLIS. ~upru no1c :!0. at 67 (the judiciary has decided mnuers in the 
~ducauon ,phere ranging from school linanct. 1:xpul ion and di runina
llon m 1.:Jcher incompetency and di m1ssol~): McBnde, upra note 2 . 
Ul -I 9 

11.! El on. upr:i n IC 11-. JI 669. 
115. Id. a1 67 -7 . 
ll. Funston. upranotc 19.31793:M~Bride. uprnnmc27.at4 6 

1a1ing the po1cn11 I expense 10 public choo!s I another reason for 
denying cdu :iuonill mnlpraclice chums . 

117. Funston. upro note 19. at 80 I: kB ride. upro note _ 7. at 492. 
11 . Funs100, supro note 19, at 793. 
I 19. Peter W. v. San Francisco Unified Sch. Dist .. 131 Cal. Rptr. 54. 

61 (Cal. Ct. App. I 979) (citauon omi11cd). 
120. Collingsworth. upra note 9 L. 1 5~ (arguing a fear of incre~ 

liugauon does nore justify leaving a deserving plaintiff without a 
remedy): Wilkins. upni no1e 18. nt 439. 

One educ:nional m:ilprncuce en tic di agrees and n,gue that th~ c 
genera II led objections 10 the exces ·i ve licigotion rationale lose their 
muster hen particul:iriicd 10 1he educacional malpr:ictice comexl. 
Fons1on. upra note 19. at 95-96. Profes: or Fun ton nsseru thac these 
critics O"erlook the sheer numb,:r or potenuul tidgll.llLS if educationa.l 
m lprac ice beeom viable cau e of action. Id. at 96. But e Fo ter. 
~upra n ie , m l 95 {arguing there 1 "I ck of empincal evidence to 
~uppon ~uch a cunclu ·1un). Profc · 'Or Fo ·1cr also ouempts to discredit 
1h1 .:on cm by nq;uing 1h:11 e!clucational m titunons ;u-c i.n a considerably 
ben.er po~i1ion t.han studcni.s 10 di tribute the lo· e' rcsulung form 
educ~m.inal malprQctice. Id 

121. COLLIS. uprn note '.!O. at 38-1; accord\ lLLlA,\'1 L. 
PROSSER. LAW OF TORTS 51 (19 2) ("11 i the busine. of the law to 
remetl. wrongs th t deserve it. even a1 the e,pen e of a 'flood of 
[111.,auon.' and 11 1 a pmful conic s1on i incompetence on the pan of 
any coun of ju.succ 10 deny relief on uch grounds."), 

I 2: COLLI . upra note 20, 111 504 larguing a fear of incre:ised 
h11gauon doe n01 justify lc:tving de crvmg plain11ff wi1hou1 a 
re med} J: Wilk.ms. supra note 18. , t 439. 

I ::!3 Elson. ·upra note 11'.!. at 657. 
I :::.1 herman. supra note 99. :u 6 -· 
125. ee Dn 1 . supra no1e '.!I. aL 789-90: Shermilll. ~uprn note 99, at 

19. O {id.cmify,ng t.hc type · of neglig-en c typ1c11lly alleged by 1uden1-
alhlc1e J. 

l26 . ee Johnson. supra note 5. nt 121 (noting 1he onerous 
c:v1dcnuary urdcn confrontmg the: tuilem•~thlctc): Shermnn. upro note 
99. 1 6 ldifficultie mhercnt me iablishing cnu 0110n provide 
defcn e in 1t1u1ions can u.; en ::igoinst these claim ). 

L . John~on. upra 1101e 5. a1 LI. 
I_ cc upm text accompanying notes 99-10-'. 
129. "~Foster.supra note 88. a1 ~3!!-39; John · n. supra note 5. 01 

I:: I; herman. upra note 99, t 6 : Mich cl •. \! 1dener. ote. Sui IS 

by S1udem-A1hlc1es Again 1 Colleges for Ob o-ucting Educational 
Opp,;rtunit , 24 ARIZ. L. REV. 467 --181( 19 _)_ 

130 Johnson. supra n01e 5. a1 LI. 
131 ee Shennun. uprJ note 99. ar 6 I. 
[)_ . Id at 6 2. 
133 Da i . upru note 21. at 7 5- 6 ldi, cu ini; the ju tificnrlon for 

tim111ng 1he univcr<;ity's duty to ~1udent-n1hle1es). The author of u 
mJcnt note argue~ that u i., improper ro compare high school· 10 

um,•er. 111es. The l,111er arc under no obhg:111on to engage in in1ercollc
g1J1c compemion but do n becau, c of the benelit perceived a.~ flowing 
irom .:ollci;c Jthlctics. ince collcl:e~ voluntarily create rmlJ0r portS 
rocmm, 10 funhcr thc-c ubjc:cuvc . the)" h uld nu, be Jble lO rake 

adv~mtJi,e or the fear l•I litigation rnriunule as a sh1elll in potcntiul 
liat>1hL} .ui~inl: uut of Lhc manner in which they ·onducl thi:ir sports 
pwic:r.1111 hcnnun. ,upr:i note IJ<.J. ,11 6 :::., ) . 

IJ-1 Da'1~. ~upra norc 2 1 
I.I~ Shcn11Jn. upra 1101c W. Jt t, .\ 
1.,,, \\,k""- ,upr-J 1101c , . JI J•r c,,1111ncn1.11ur-ha,..: bccn 1ru11bkJ 
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· 1hc ~our1, hidurc IO allow an a,1iu11 for cdu,;111110:il mJuric, ~l\•en the 
pliJ.!hl \lf ill11.:ra1t hi1:h ,ch1K1I J;rJduat.:, who cannlll rend ill o le\ el 
suffic1cm m fun ·1111n mo modem. infom1;,1n•n-rn1cn,1"~ "on.. en\'lron
mcnl Kkin. ,upra nmc 'It. ,ll J\1--10. 

I ~7. \\'il~in, . ,up111 note I 8. al -H:::. 
13 kn:. ;uprn note 113. t 1%. 
139 iu:ETO~ ET L ,upra nme 6. a1 lf>.-1..6 • 
140. Theodore C. S1ama1akos. 01c:. TI1c Doctrine or In Loco 

Parenti . Ton L1ub1li1y and 1hc iudem-Collegc Relu1ion h,p. 65 IND. 
L.J. -111. 472 ll\190J. 

141. S1 ad, . upra no1e 140. at 4 5. 
IJ •. S1a.ma1 o . supr.1 note 140. at -l 5. 
IJ3. Tia Mi)amo10. ComrnenL Liobilh of College ~nd Universities 

for Injuries Dunn~ Extracurricular Ac1ivi1ic , I 5 J.C. , U.L. 149, I 51-
52. I ( 19 8): Barbara J. L re nee. 01c. The Universlly ·5 Role 
To ml S1t1den1 thletes: oral or Legal Obhgauon~ 29 DUQ. L 
RE\ . 343. 353 l 1991) lcloim, premised on rudem . lOl\J huvc been 
unsuccessful). One out.her notes: 

Thus far. couris ha e not held ins1i1uuon liable for c tracurriculat 
injuncs occumng off campus Couns hove been willing 10 hold 
in r.i1u110n liable for mjuric u tamed by 1uden\S in a limited number 
of cases. Thi~ disparity in U'CaLmem i largely due to the fact tha1 in an 
on-campus injui:• case. rhc plaintiff can OJ'l!UC that 1hc in~titulion·. taru 
as landowner impo~cs a duty of care. This dut} has been more readily 
n1Cognized in the higher cducauon context than a duty nri5mg from the in 
loco parcn11~ docmne. a du1y 10 upervi e. or J duty to control third 
persons . . Starnmakos. supra note 140. :11 ~86- 7. 

144 Lorence. upra note 143. 01 353. 
145. Brad ha\\ , . Ra"hni;s.6LF.~ l3:5l~dCir . 19 9);:--.ti.amo10. 

supra note l-l3 at 16~. I 5 
146. Miyamoto. upru 1101c 14 . at 162. The special rel:uionship 

•fficiem to impose liabiln) arc 1ho~c :miculatcd in the RESTATEMENT 
ECO:-.'DJ 01 TORTS 315 C 1965). For example. 
(u)nlike 1he ru-1:umen1 tho1 a pecial rclot1onsh1p exis be1ween n post 

econdary ins111ut1on and its 1udents which warrants a duty to con1rol 
WlOther. the duty ansing from an instilution's landowner Starns hn 
clenrly ~en recognized by the coun~. a cAemplificd by Stoch,ell and 

lombo~ . Ho1,c,er. the eptan e of the landowner du1y in the 
college and univcr II) conic t ha. noth1ni; 10 do with 1hc unique 
rela1ionsh1p between post ccondory inst.i1u1ion and 1hc1r students. 

Miyamoto, upra note l•H, 01 I 3 lciting Stockwell Board or 
Trustee of l.clWld Stanford Junior Um .. 14 P.2d 40 (Cnl. CL App. 
1944); 1oniboy 1 , S1. Mi hael's College. 478 F.2d 196 d Cit. 1973)). 

147. 685 P.~d 1193 (Cal. 1984). 
1-lS. Id. at I 195. 
149. Id. at 119 (citation omitted). 
150. Id. 01 119 
151. RESTATEME T( ECO D) OFTORTS . 44 
15 • . 45 .E.2d 1196 (Ind. Cl. App. 1983). 
l53. ld.a11197 . 
15-l. rd. nt I l 9 . The spec ml re Int.ion hip relied on by the coun 10 

impose a duty on the college is defined 1n RESTATEMENT (SECO D) 
OF TORTS § 344 cmt f ( 1965). See also ieswand . Cornell Um .. 692 
F. upp. 1464. IJ69 ( .D. ' Y. 19 8) llhe coun refused 10 recognize n 
specinl relnu nsh1p between n 1uden1 and :i unh•er.;i1y ut found that 
liability could be based on the university' status as a landowner in 
opeming. main1111ning and ~upervising its dormitories). 

I 55. 61 :! F.:?d I 35 CJd Ctr 1979). 
I 6. Id. I 13"' \ 
157 Id a1 I) 
158. Id. m 1-1:. The c un rcfu~cd 10 Impose ·uch a duty bn~ed in pan 

on the ubsrnmial burden 1hu1 would be placed on colleges. Other couns 
1 c adopt.:d the , tt" 1ha1 h:ib1li1y will nc t be impo:,ed ,1b:1ent :i. pec1al 

Jllon h,p. ee ~.:ro 1. K.Jn~a. 1:ue Umver.;ay. 61 P.2d 76 ( an. 
,-J93) (femal• 1udcn1 wa.,,exual! :i.<~m1hcd 1n oed rc.<idencc hull and 
coun hdd lhu1 u . pec1al rel:111nn,hip e i<tcll tn lhc lundlord/1en3n1 
conlc\11.,.\lh.m,n Colh) ullcgc. _:!F. upp . .' U(O Me. ll)(}JJ 
(College cua ·h h.,<l 1111 Jui~ 111 prc:~cm ,1dult .,1ud ·n1 from becllrnin}: 
excc--t,ch 1n1,,\1,·.11t·J \\ lulc Ult 3 ollq:c ,ron ,,r,•d tnp). Bu11l..cr ,. 
Lch,~h l2111,c1,111. SIKI !'.Supp 2.~-1 tE.D 1'.1. l'l'l::!t 1,u11 Jj:ai11,1 
uni,cr,11} r,,r in1un,·, ,11\t.111i.·il .,1 ., lnncm1t} p:.,n~ 1. Fo I Bo.,r<l nl 

upcn,,ur,ut La. 1,11c U,m .. .57hSh 2d 1) K,11, 1- '.!(La. 191/lJlsm e 
thi: unl\,:f,11} 11,1' mu the ,n,mcr or ,1udcnt ,wct~. 11 wa. nut hahlc for 
fotltni,: u, ,up,:n 1"' Ji:111111c, ,,r a rui:h~ mum,in1<:111 dunng "h,ch :i 

~tud ·ni fr,un ,1no1hc, ·ol lc~<-' "a.., 1 nJurcd Jh,cn1 .1 ,him 1ni; of a .,pcc:ial 
rcln11onsh1p hc1wc~n 1he, 1,11ing .,tudc111 and u1111 cr,ityJ; Crow v. Sime. 
:?71 C:il. Rp1r :;..J9, 3:i' {CJI Ct. App 19901 r11m1t'r"t} no1 liable for 
neghfent upcn1,mn of m10~1ca1cd 1h1rd-p:m~ ,1uJen1 who a ,aultcd 
nmher ,1ud¢nt ince unl\er<il~ did not ,1:ind 1n J ~pecinl rclo1ion~hip 

wuh either student): Bctldwtn v. Zoradi. 176 Cttl Rptr. 809 (Cal. Ct. App. 
19 l l (the rel.:1nonsh1p placmg the u11i\crsi1y under obli.;ation 10 protect 
UJdcnt lrom unfore,ecable harm): C;impbell, Board ofTru ,ee,, of 

Wabash College. ~95 '.E.-d ~7 . ~32 (Ind. Ct App. 19 6) (none i t
cnce of a ·pccrnl rel:uiun~hip precluded injured ,111dem from reco ering 
damage from college): lien, . Ru1gel"), Uni,.. :!3 .2d 262. 266 (1 .J. 

Super C1.App.OI\•.) (facu cstabli hed umver,11~ neither ,old nor 
served Jkohoh be,erage, 10 an into 1 atcd pcr;.onl. cen. dented. 527 
A..!d J7. (N.J. 19 ). 

159. Brndsha". 61! F.2d a1 140. See REST TEYIE1 T (SECO D) 
OF TORTS 3~0 ( 196 .) which define 1he dUt} of a pcrson having 
cu tod~ 01 .in ther Ill umrol the conduct of third persons. 

For mu ism o the Bradshaw coun·, holding 1hm the e\'1dence did 
no1 suppon 1he existence or a special relmion,h1p. sec Miayarno10. upra 
note 143. :u 165-66: Comment. The S1uden1-Collcgt Relauon hip and 
the Out~ of Care: Brad.sh " , . Rav,•ling • IJ GA L RE, . 3. 
(19 0). 

160. 7-1-1 P.:?d 5-l {Colo, 19 7). In Wh11lock. 1nJune, re ul11n11 from a 
trrunpohnc J cidem rcnd.:rcd plamuff a qu dnpleg1 • The trompolinc. 
was located on J fratcmny 's prem1, e . Re,-er.;ing 1he trial coun· order 
granuni1 dcfcndan1 ;udgmem n01with tanding the \ crdict, the Colorado 
Coun of ppcal. held t.hm the umversi1y o, cd lhe s1udcm a dut) 10 
either remove the trampoline from the fraternity premises or upervise 
11 use. Id at 56; ee Whnlock ,.. n,, ·crsi ) of Den, er. 12 P.2d I 072 
(Colo. Cl App. 1985). 

161. Wh11lock, 44 P.:?d at 57, 
16::?, The coun di~Lingui hed Lhe concepts as follows: 
In dc.tcrm,mng whc1her n defendant owes II dut) 10 a paniculnr 

plwnuff ~ 1he la" has long recogn1ied dJ 11ncuon tween a.cuon and a 
failure 10 3Cl• '1ha1 1 10 sa;, between ctive miscondu t work.tng po ilive 
injul) to other~ (mi feas nee] :ind pu~. ive inacuon or a failure 10 take 
step 10 pro1ecl them rrom hann [nonfeasan el . · L1abihl) for 
nonfeasancc was slov, 10 receive recognnion in the law. "The rca on for 
the di unc1ion may be sn1d 10 lie in the foct th I b) •misfe:i nee' the 
derendant ha crea1ed u new risk of h rm 10 1he pl:untiff. 1 h1le by 
'nonfeasance · he ha 111 least made his s11ua11on no worse, and hns 
mere!. fatled to benefit him by imcrfenng in hi afiOJrs." 

Id (quoung KEETO ET AL., upm no1e 6. _ . 6. at 3 3). 
163. Id at 5 . 
164, The coun no1cd thmjudicially recognized pecial rel:uion hips 

include " am er/pa , nger. innkeeper/guest. po ~ ~or of land/invited 
entranL. employer/employee, pan:nt/child .. and ho p1tal/pauenL" Id. 

165. In concluding that the s1udent/uni ersi1;• relationship , not 
based on dependenc.:, 1he court relied on the Bradshaw analysi and 
rationale. Id at 59-61. 

166, ~26 P.2d JIJ C tah 19 6). 
16 Id. at -U5 quoung Resm1emen1 (Second) o "Tons ~ 14A 

(1954). 
168. Id. m 415 (quoting RESTATEMEl\'T (SECO TD) OF TORTS § 

314A \I 6J ). 
The oncept of dcpendcn.:e a.., the cs1cnce or ,pcc1al rela1ion.<h1ps was 

also noted by lhe coun 111 Baldwin. 176 Cal. Rptr :u I 4, , here the 
coun retu~cd 10 impo~c liabili1y on a ollegc or J'IC onul injuncs 
. uffered b> J ,1udem during :m ~cc1den1 tha1 o.:currc:d m 1hc ar1em1ath or 
dnnkmg 1111 :ollcgc gmund . 

I Beach. 726 P,'.!d al 416.419 . 
170. Duvi,. supra nOlc .1. al 769 lci11ni; 111 c,,,c, rccogn111og. und 

commt!'nla1h,r, arguinp. 1hm a ... tuUcru Hlhlclc':,,, rd.1Uttn;:,,h1p \"llh h1:'lo 
..ch I 1, ·1m1n1e1u:il I. 

1-1 h1r a Jc n1111un u! 1hesc d umcnh ,,.. 11 ,:II .1, ,m JnJI '" of 
1hc1r lcg;il ·l1cc1. ,....,. ~ltchud J ('".,n1!11u. Tlw r\1hkt1,· Schul11r,h1p umJ 
1h,: C\•llq:,· ,tttl!n.,1 f.ctt,·1· uf 1111,·m ,\ C<1n11J.-t h) \11~ Other :ttnc. 

J'i \\ .\\''-I I R : , 1:-:. l~•JO u: 1J•lSQ1 



1,2 S,-.:C,1111lho.,upr:1nme l l..1112~0 
I _;_ cc 0:1\ 1,. ·uprn Of!IC 11. JI 7 (Jrgu1n.; Iha! Jue 10 rhe a UC 

cxprc,,ll n ,i( in,ti1u11on, cllucauonal ~ornmnrm:m 10 ,tude nl•Jthlctes. ll 
1 Jppn pnJtc m u11l11.e 1hc dut;, nf good lailh Jnd i 1r Jealin, J.n 

1merpre1:ime 100110 Jdinc the ubsfan~c und breadth Of this commit• 
1ncm1. 

174. See Coa1lho. upra not.: I 1. JI t 1 0 1,rudcnf•Jthlc1e waives 
nyht to pJn11:1pa1i: 111 . pnns ar unoth.:r colleg.: by e. ccuung rhe Lener of 
lntentl. 

I 5. !'he ,mcrly comr:ictuJI n:l:iuon,h1p may al o evidence a 
rclJtion~h,p mark.:d b, ,Jomin:ir"e and dependence The tirst in.Jica1or 
occurs unng the barg:nmng t:ige here rudenHtthlc1e arc presented 
1Vtth rnndard-form agreement : the panics do not engage in negociauons 
Ol'er chc terms o( the bo1ler-pla1c agreement. In ' hort. un,versicie are in 
:i uperior baqiaming po ·iuon with srudem-athlercs :tnd their parenis. 
JA.\.!ES V KOCH. The Economic Re:tllucs of mateur Spons 
Org:inmuon. 61 Ind. LJ 9. 23-- ( 19 5) (arguing the b1liry of rudcn1-
a1hlete 10 bargain with 1he1r chools is construined by collusion be1wcen 
Jnd among um,ersi1ies Jnd noung [he lnobilicy of .ruden1-alhleLCS to 
ncgonate the 1crms of 1hc:se IQndard con1r:icts); If red D. , lathe, son. 
I nicrcollegiate Athletics and the ignment of Legal Righis. 35 ST. 
Louis • U . 39. 74- S (1990) (recogn1z.ing that rudent-achlctes. and 
1ho e acung on their behnlf, rue nt a bargruning disad nnt:ige with 
uni versitie l: Dov id A. Skc:el Jr.. Somo:: Corporate and ecuritie Law 
Persp,:cme on Studem• lhletc · and !he, C A. 1995 WIS. L. REV 
669 (d1 cu ,;ing 1he ine4uities in the bo.rgruning procc and 1he superior 
b~a1mng po 1110n of umve uic~l. 

It may JL o ht: argued 1h I the restncuon~ placed on ,1udent•nthle1e~ 
by tho:: C\press c ntr.'.lct denote not only 1he mequ:llity of the b:irgwning 
proce . ut .ire on i tent wuh a relauonship f domin n e :ind 
dcpcndcm:e SPERBER, supra note I. at _J9-40 {1dc1111fying , CAA 
re 1ricuon ,, h1~h tilt the rel:111011ship in ·:ivor of uni,crs11ie ); 1d. :it 207-
10 1 dbcu~;mg ho one year rent, able ·cholar h1 ps , e l msurunon 
, nh ~ignificam control over 1uden1-a1hletc J: J hn on. upra note S. ot 
l l 16 t arguing the Letter of ln1en1 protect and promote., the 
uni,er ny' · inierc I! by inni ung ·evo::re on equences on ,tudem-
1h!e1es "ho '"' ·h to pla for another chool. and noung tlun un1vers111es 

f\'e 1he · g t 10 retr:i I J!hlcuc ,cholarship-i. 
176. No1e. however. that the con1ruc1 i1se1r may provtJe addition 

round~ l'or h.1b1h1y. 
See Onv1 . uprn note 11. 
IT Loren ·e. ·upra note l J . .1c JS (discu ing 1hc tin:inc1ol 

dependenc: of insmuuon on their athletes): ee Dav, • ·upra note Z 1. Jt 
4 -• 1 tc~plonng the linonc1al attribute and implicuuons of the 

,1udcnt-.11hle1c/univi:f!i1!)' relotion~hipl: Koch. ,upra note I 5. I 11 
! hJractcnl1n college., J university-firm creating produ I uch as 
a!hkm: eme amment. which require the input or people. the most 
c, enunl ui om i the tudcnt•Jthlcte,. See gencr:illy PATRICIA A. 

OLER · PETER ADLER. BACKBOARD , BL,\CKBO RD : 
COLLC:GE .\THLETES :-;D ROLE E. G LF IENT .3 1991) 
\ob,el'\ ing that ,1uden1-.11t1!e11:~ percc1 c them clv,: .i:, qua,,t-employec, 
oi" colh:ge, 1. PERBER. upra 11me l. :11 '.!OS (providing a dcm1leJ 
c ount oi he in1ricn 1e of intcrcollcg1 1c finance . and :irgu1ng ch t 

,in c the ,cf\ ice, of ,tuden1-.i1hlctes re e . entiul to college ,11hlet1c 
proi;r:im the) ,ue akin 10 emplo ee~ of 1he In. t1tuuon ) 

I , Lorence. supr:i no1e I . at 353 
t7Q Perfom,lng U1hle11 erv!cc~ for institution .illuw ,1udent

,uhlc1c, .1 e-. t cducauon. PERB ER. upru no1e I. at 353 
I 0. Id al:_ I. L.:e Goldman. Sport nd ;\nutru . 1: hoult.l Colle1:e 

1uden1 Be Pa1ll 10 Pl..1y?. 65 1 OTRE D M L. REv. _ . 15 -51 
I 1'N0f t.1 -~111ni; a. a1kmi,all~ unprepared ,tudcnt•Jlhkte, .1ro:: 
ch,mndcil Ii) ,,hoob 111to "gui" cnurse~ 1h:.i1 dev.tluc their 
educJt1un1:\\ '1J~11cr. upra nme 129 • . 1l Ji:! (de, ·nhing fhc .:Iii: l> of 
• 11hlc11c ,kpJl'lnl~nl ~·11111ml u,cr 1udcn1•Jfhlc1c~l. 

I." 1 \.Jkr 111.I .-\dkr 1.itc .1, !'1,llu" 
01c plJ~ er, . u111n-.1h ,-J ,n J ·adcn11c ,IL-c• 11111-1nJ mg. ha lmlc 

Jirc.:1 cn11t,1 ·1 "uh prolc""" I hcy1111tl "m plc eta" ,111cnda11cc l. 
.1cJJc1111~ cuu1hdu . "r ac:1Jc1mc .1J1mm,1r.1wrs \, .i rc,11h lhc plJ)i:ts 
J,J th'l l.:.,m th_,.,. h., h.uulliJ 1h1;"-...-.:i .h: uJ ·,nh: uMth.:r,. m.11- rn U1,n1y 

..:.,,c,- \\CIC 1lw~ rn1crc,1cd ,11 .t,,,ng "' TI,cy Jid 11111, uri·y rh,11 rhc«: 

.u ..• 1~h:11u'--1lt:LI .... UH\, \\,r;t~ t,,.,nu.: Uh.n.h; h•r lhl.!Ul , Hr u,,,t lh..:} d1J nut hi.I ~ 

LS 

to procc:» th.:1r own ac:1iJem1c pape""orlr.: 1hey too ' ,f r'or :;r:inted that 
tht, was the way 1h1ni;s were. 

OLER · ADLER. ·upra nmc I , 1 130. The authors argue Lhlll 

thi, ,1, umpuon uf n:,pon~1bili1y by athleuc depanmcnis nol only creates 
J relauon~h1p of tni,1. but reinforces 1he importonce of ·1uuent-a1hle1es' 
.1thle11c id.:micics I the detriment of their .i :idem1c 1den11ue . Id. The 
,1, ,:rail con~,:qucnce of th1 and 01her conduct on 1hc pM of mstimrions 
1s 10 change 1he educationul orienu1cion of \tudcni-.1thlc1e rom one lh:i1 
might ha,·c prepared 1hem for cateers after college to one Ihm mnincain 
thl!tr a1hle11 eligibility. Id. ,ll 1_ I . The ultimate impa I i lhlll 1udent-
3(hlc1c~ are "'panly · iali.u::d 10 failure." Id ,11 _JO 

The ad"c e onsequencc of this dependency m y extend beyond 
11c11dem1cs. "I have seen o man football players SlTllggle with the 

t ~ of day-to-day living once they were ou1 from und.er their coaches' 
1 mg -players wh had trouble renting apartments. showing up for 
work on ume. simply doing lhtngs on their own:· RICK TELANDER. 
THE H I OREO YARD LIE: THE CORRVPTIO OF COLLEGE 
FOOTB LL, ND WH :r WE C N DO TO STOP IT 103 (1989}. 

I :. Id. 31 95. 
I J. Coaches develop a relationship of trust and confidence with 

srudent-athle1es Iha< typically begin during recruitment. See 
ALEX.~ DER\ OLFF JU IE KETEYIAl . RAW RECRUITS 
136 t 1990); Davi . ·upra note 21, 111 786-87. 

I J . • A.OLER & ADLER. upra note 17 . 111 S. 120--5. One ulhor 
asscns th.11 coaches are ··ex pens ot brainw hing, at keeping their 
plnycrs ub,t!rvien1:· TEL DER. ·upra no1e I 7. 11190. 

I • Steven G. Po k:inzcr. Spotlight on the C clung Bo~: The Role 
oi he thle1ic Co ch Wirhin 1he endemic lnstirution. 16 J.C. & U.L. I. 
191 I , 91. 

11!6. Id Jt 10 \quoung SAGE. OCCUP TIO f\L ALYSIS 
OF THE COLLEGE COACH. II PORT D SOCtAL ORDER: 
CO:",iTRJBUTlO S TO THE SOCIOLOGY OF PORT, .118-19 
( Donald \ . Ball John W. Loy cd . , 1975)). 

I "' Chns1ophcr J. llesandro. i ote. The Studcnt-Alhlctc Righ1-To
Know ct: Le 1s1:mon \ ould Require College to Make Public 
Gr.iduation Rates of 1uden1-Athlctcs. 16 J.C. & U.L. _ 7. 293 (1989). 

I 63 P._d 9_9 (Cob. 199 ) 
l 9 lu. ,11940-41. 
190. See generJ!ly keel. upm note 17 lch:imc1eriz1ng the 

rclauon hip 115 fiduciary). 
191. peci:il reln1ion ·hips rypically involve omc ~11.1 ting or 

pol nti:il economic benefits o lhe defend n1. Id. 
19-. 9 9 F.2d 1360 3rd Cir. 1993). 
I 3 Id.~ 1367. n~ . 
19 Story . Boteman. 91 P.-d 67,776 (Mone. 1990)(bre:i h of 

contract muy give nse 10 ron damages where spet111l rcl:111on hip ex, cs): 
Nero, K.in as Su11e Uni crs1cy. 61 P.1d 768 (Kan. 199 ) lfcmole 
tu ent a., eJtually ;i,. aulled m coed rc~1dcncc: hall and ourt held that 

a ,peciaJ rclotion,hip c:,i~ted in 1hc I ndlordltenunt contc.\l). Prasud 
, C unty Of Or-Jn11t. 6Q.I. Y.S.-d 6 l .Y. Sup 19931 tdirect cont:1 t 
tkmem ol p,:d 1 relation hip required For ton h b1li1y wu.~ S.'.lti fled. 
.ind ·oumy h d p,:cial dut to clos of day-care auendcc:s 10 no1iry !hem 
th,11 home w no longer . ui1able for ·h1ld care): mold ,. ation l 
Coum Mu1uol Fire Lnsurance Co .. 725 S.W.'.!d 165. 167 (Tex. 
19 l pcci:il relaclon hip b<:rwccn in urcd and in urer create duty of 
good fuuh and foir dealing which may gi e nse to 1011 linbility); Tedder 
v R kin. 72 .W._d -13, 348 Tenn. C1. pp. 19 7)le, p:inding ·pedal 
rel:iuun hip oncc:pc to frnpo e duty on landlord to pro1e1.:1 teruinlS from 
th1ru-pu11y crime~ ommi11ed on prcmi·o::s). 

In addiuon. che nouon of the peciol relouoru.hip a rhe ourcc for 
rc4uinng J p:tny 10 i.:ngagc m aflirmafi c condu t lO protect the offwrs 
,,r Jlluther 1, a well-recoyn1zcd legal t:Joctrinc. Con,;equc:ntly. imposing :i 
ton Jut) on collo::g.:, .md 11011 er.iues m f:lv r 01 ,1udent-Jthlete,. would 
m,1 c n,1'cl .mJ unprci:cdcnted "' 1l might ri~ l Jpp,:ar. r.i the contr:iry . 
..:rc,11111g 11 ·h a Jut~ is ~Ol1'1~tcnl , 11h Jnd r'all "uhm the contours nd 
trth:(urc, ul 1,cll-r.:cogn11cd mrt doctnnc. Thu . 11 rendi:r, mcf cc1ive 

Jnu 111Jppltc:1blc.: Ill 1hc ,tudcn1-,1thli.:tt:/univ.:r.;il s·ontc.\l th.: anuly,is 
J11J 111,1i11.:Jt11111, 1ha1 th.: 1uJicmry ha., tr. d11mn.1ll~ cmpln~t:tl m 
rc1cc11ni; c,lu,·3tllm.il m.1lpr:1,·t1i:c cl.um, . 
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RECENT PUBLICATIONS 
Compiled by Monit::i Onalc. Reference Librarian 
COLLEG lATE ATHLETICS 
Kevin E. Broyle CA Regulation of intercollegiate 

Athletics : Time for a ew Gurne Plan, 46 ALA. L. REV. 
487. 

Ted Curti . Men' Spon Program and Title Lx Compli
ance in Tntercollegiate Athletics, 69 FLA. B.J .. Apr. 1995 at 
63. 

Adam S. Epstein. Spons Agency: gents. Student 
Athlete and Institutions in Tenne see, 31 TE . B.J ., 

ar.-Apr. 1995, at 12. 
Alan Fecteau , CAA State Action : ot Present When 

Regulating lnrercollegiate Athletics - but Does That 
lnclude Drug Testing Student Athlete ?. S SETO HALL 
J. SPORT L. -91(1995). 

Jennifer L. Henderson, Gender Equity in Intercollegiate 
Athletics : A Commitment to Faime , 5 SETO HALL J. 
SPORT L. l33 ( 1995). 

Harold B. Hilborn. SlUdent-Athletes and Judicial 
lnconsi tency: E tablishing a Duty to Educate as a Means 
of Fostering Meaningful! Reform of Intercollegiate 
Athletics. 89 w. U. L. RE . 7 1 ( I 995). 

Janet Judge , Da id O'Brien. & Timoth y O'Brien. 
Gender Equity in the l 990's : An thleric Administrat0r's 
~urvival Guide to Title IX and Gender Equity Compliance. 

SETO 1 HALL J. SPORT L. 313 ( I 995). 
Matthew J. Mitten, Universir Price Competition for 

Elite Students and Athletes : illu ions and Realities. 36 5. 
TEX . L. REV. 59 ( 1995). 

Jennifer L. Spaziano. ote Constitutional Law: Al
though the CAA. a ongo ernmental Entity. is Governed 
by the Privacy Initiative of the California Con titution, its 
Policy of Drug Testing Collegiate Athlete Does ot 
Violate the Constitutional Right to Privacy. 22 PEPP. L. 
REV. 794 ( 1995). 

John T. olohan, Sexual Haras ment of Student Athletes 
and the Law: A Review of the Rights Afforded Students , 5 
SETO HALLJ. SPORT L. 339(1995). 

David W. Woodburn College Athletes Should Be 
Entitled Lo Worker' Compensation for Spons Related 
Injuries : A Request to Broaden the Defirution of Employee 
under Ohio Revised Code Section 4 123.01.28 AKRO L. 
REY. 61 l(l995). 

Il'•ffER ATIONAL 
AUSTRALIA 
Roger S. Magnu on & Hayden Opie. HTV and Hepatitis 

in Spons : An Au tralian Legal Framework for Resolving 
Hard Cases, S SETO H LL J. SPORT L. 69 ( 1995). 

U ITED KINGDOM 
Edw::ird Grayson. Drug in Sport - Chain of Custody, 

145 NEW L.J .. Jan. _0, 1995. at 44. 
A.A. cConnell · M.G. Mackay. Medical Confidential

·•Y in Sport :inc.I the Publit: lntere t, 35 MED. Sci . & L. 45 
( 1995). 

MEDICAL 
Alan Fecteau. A State;: Actil>n: ot Present When 

Regubtini ln1crt:t1lkgi:1tc thlctit:s - hut D11cs That 
lnrlud.: Drug Tc~1ing S1mk111 Athktc~ "!. S SETO I H. LL 

J. SPORT L. 291 ( 1995). 
Henr J . Re ke. Leveling the Playing Fields: Supreme 

Coun Tackle Limit · of Rules Allowing the Student Athlete 
Drug Te. ts (Veronia School District v. Acton). 81 ABA J., 
Mar. 1995. at 40. 

MlSCELL EOUS 
Bret M. Kanis. The Utility of Per onaJ Service Corpora

tion for Athletes, 22 PEPP. L. REV. 629 (1995). 
PROFESSIO AL SPORTS 
Chris1opher D. Cameron & J. Michael Echevarria, The 

Ploy of Summer : Antitrust. [ndustrial Distrust, & the Case 
Against a Salary Cap for Major League Ba eball. _} FLA. 
ST. . L. REV. 8-7 ( I 995). 

Mark T. Doyle ote. ationa l Basketball Association v. 
Williams: A Look Into the Future of Professional Spans 
Labor Di putes, l J SA TA CLARA COMPUTER & 
HIGH TECH. L.J. 403 I 995). 

Alter S. Fogel, ote. The ·Superstation. 'the NBA. and 
Antitru t: An Analysis, 47 RUTGERS L. REV. 1195 
( l 995). 

Roben M. Jarvi , Babe Ruth a Legal Hero, 21 FLA. ST. 
U. L. REV. 885 (1995). 

TAX 
U e of PC by Athlete Still Fails to Pas Tax Court 

Muster. 23 TAX'N FOR LAW. 375 (1995). 
Steven L. Severin & Stephen R. Corrick. Tax Court 

Rejec ts Athlete' Shiftjng of Salary to PSC, 82 J. TAX' 
293 (1995). 

TORTS 
Ray Yas er, In the Heat of Competition: Tort Liability of 

One Panicipant to nother : Why Can ·r Participants be 
Required robe Rea onable?, S SETO HALL J. SPORT L. 
253 ( 1995). 

E TERTAlNMENT 
Jooa M. Grant, 'Jurassic" Trade Dispute : The Exclusion 

of the Audiovisual Sector from the GAIT. 70 IND. L.J. 
1333 ( 1995). 

Schuyler M. Moore. Employee or Independent Contrac
tor? The IRS Has I ued ew Guide lines for the Entertain
ment Industry, 18 L.A. LAW., Apr. 1995, at 20. 

David Nimmer GATI 's Entenainmem : Before and After 
NAFfA, 15 Loy. L.A. ENT. L.J. 133 (1995) . 

Owen J. Sloane, What Price Glory? Entertainment 
Lawyers Have a Special Responsibility to Their Clients to 
Adhere to the Strictest Conflict-Of Interest Standards, 18 
L.A. LAW., Apr. 1995.at 28. 

ART 
Jello Biafra. Harmful Maner: Prosecuted Over Album 

An. 1- CAL. LAW.. June 1995, at 104. 
Michael E. Smith. Punishment in the Divine Comedy, 25 

C MB. L. REV 533 ( 1994- I 99 ). 
Li a Weil. Virginia Woolf" to the Lighthouse: Toward an 

lntegr:i.ted Juri ·prudence. 6 YALE J.L. & FEMI ISM 
1( 1994). 

COPYRIGHT 
Patrick R. Barry. Soft are Copyright . as Loan Collar

eral: Ev:1lu:11ing the Rcfonn Pr0posab. 46 HASTJ GS L.J . 
581( 1995). 



Enn M.iggio Calkins. ore:, Dc:c1ph1:ring 1ht: Fair se 
Doctrine. 2 CREIGHTO L. RE . SO ( 19 •. 

Davu.l L. Fo . "What·~ this I 1::e. sh1::· \ alh.ing back to 
me ... oh. preny \ oman"': _ Li t: Cre\ Lead· U Back 
Toward Greater Cl:lrit_ nd Predictability in the Doctrine of 
Fair ·e. ~O LOY. L. REV. 923 (199-). 

Jennifer L. Hall. Blues and the Public Domain -
1 lore Due· co Pay. -L J. COPYRI6HT SOC' OF THE 
u . .A.115(199-. 

. lark Han ing Jeff Harty. Photocopying as Fair U e 
in the nited S1a1e . 6 E . L. REV 191 199 ·) . 

Todd Hixon. ote. The Architectural Works Cop_ right 
Protection ct of 1990: t Odd with the Tradit.ionaJ 
Limitations of merican Copyright L w, 37 ARIZ. L. REV. 
6_9 ( 1995 . 

Jonathan Hudi . Fair Use and ttomeys' Fees: The 
Supreme Court Level (Or Tilt . the Copyright Playing 
Fi.eld. 67 N.Y. ST. 8.J .. Feb. 1995. at 44. 

Pierre 1 • Leval. Campbell v. cuff-Ro e: Justice Souter's 
Re cue of Fair U e. I C RDOZO ARTS & E T. L.J. 19 
( [995). 

Kim L. Wone. Comment. Dithering o er Digitization: 
International Cop right and Lici:nsing greement Between 
. lu eum . Ani t . and . 'e\ ledia Publi her . CNO. 
lNTL COMP. L. RE . 393 I 1995. 

Judith B. Pro\ da. pplic:uion of Copyright and Trade-
mark L.n, in the Prote1.: ion f t le in the Vi u I , 19 
COL M.-VL J.L. & RTS _69( 1995). 

Supreme Coun Roundcable: Fagerry v. Famasy. Inc. nnd 
Campb II v. ·u -R o e \fu ic Inc.. _ 

J. COPYRIGHT O . Y OF THE . .A. _27 ! 99 ·1. 
l~TERS no AL 
L'. "ITED Kl GDO~I 
Davi<.! Brad haw. Tht:: EC Copyright Duration Directi e: 

It .\1 in Highlight and ome of its Ramification for 
Busine· e in the UK Entertainment Lndus1ry. 6 E T. L. 
RE . 17111995. 

Adam ut liffe. Protec ion of Right in ·Public Domain' 
Films. 6 E T. L. RE . 180 t l9 5). 

Tom U her. Thi • lonopol of Music, 6 ENT. L. RE . _ 
199 ). 
MOTIO Pl TURE 
Di ~lari Ricker. Splitting up t Ha.rd 10 Do: wdio. and 

Prodm;er Rel n Creative La\ yering to Help Them 
Finance Films. 15 C L. LAW.. pr. I 95. aL-1. 

M IC 
Ja, L. Bergmun. Digital Technology has the Music 

Industry Singing the Blues: Creating a Performance Right 
for the Digital Tran mi · ·ion of Sound Recording . _4 5 
U. L. REV. 351 ll995). 

knnifer L. Hall. Blue· anti 1he Public Domain - o 
More Due. t Pa}'- 2 J. COPYRIGHT OC'Y OF THE 

.S.A. _ I . 1995). 
CJry T. Platkin. In earch ,f ,t Compromi ·c lO the Music 

lnJu,tr~ \ \ ctl CD D1kmma. _9 .. F. L. RE . -
( 1995). 

D1 M.m Rid.er. Pa~ 111 Pia : Th<! Payola Tnal of Joseph 
bgr H:t~ 1h~ 1 lusk lmlu,rry 1Jll falgc. C L. L W .. May 
IIJW ,.11 I . 

Ru:h.1nl . oil.: . '-i..:gllllating .mJ l.iugating Mu:-it.· 
Rll~.dltl',, ll1) Fl..-\. 8 J .. J.111 Fch l'J 1J .. at ·r,. 

RECORDS OF LEGAL 
INTEREST: 
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Coll •e p r : The NCA Pre ·idems Commis-
i n i!. supp rting a requirement that football nd men·· 

basketball pla er tran. feree ·rom t\ o-yeur colleges 
mu I ·it out one year before playing at NC A Division I 
college:. Low graduaLion rates for rran fer rudents are 
the basi for the rule change. The Cammi sion a.ls will 
on ·ider an amendment toe, emp1 two-year tran ·feree 

\ ho have completed 40% of the requirements for the 
bachelors degree program they ha e entered. !ember 
will voce on the propo al at the January 1996 conven
tion in Den er. 

Goe a complaint again t the CAA? [f o file suit 
and get n injun Lion. ew Mexico baskecball recruit 
Kenny Thomas\ as granted an injunction again"t the 

C A allowing him to piny during the }99S-96 eason. 
unle Lhe C appeal . Texa Pan merican basket-
ball oach Mark dam wa gramed a TRO enabling him 
LO return · he:id couch. The C ac u ed dam of 
helpin~ re ruit \ ith orre pondence our e work and 
pro iding free medical 1Ieacment. lodging. and transpor-
tation. The C I o alleged th:u Ad m held illegal 
off-c mpu · basketball camp , am1nged for Lhe pe ial 
u e of g m facilitie and disregarded I C A and univer
iry in lfUCtion on in e Ligating conduce. 

Can anyone really disagree that the C contin-
ue lo maincain an involuntary er irude ·y tern \ hen the 
team:. in Lhe Hall of Fame 0 ame ( lichigan and ir 0 inia) 
are paid at least 6 ·o.ooo each and the players are 
required to participate in a.n extra week' · work out but 
receive no payment '? 

e illegal loan and payoff nece · ary for college 
athlete to be admitted to college and panicipate in the 
··full college experience" . [n it proceeding involving 
t\ o former Ba lor as. i tant basketball coache . a federal 
court in Waco. Texn . found that in titutions of higher 
learning all wed corre ·pondenc ·tudents to gather 
\;r dit b p ing exam · that ould easil be taken b 
tand-ins. and that udmis ions tandard were stretched 

co ,;ign jock . The basketball coache were ·encenced co 
probation in connection with their con iction on wire 
fraud harge · rel:ued to f:.tlsificacion of te. t score · to 
ecure the:! eligibility of junior college recruit . 

Liberty niver icy, citing discrimination on the 
ba ·i · of religion. tiled a la\ uit again ·t Lh • C 
·hullenging a ne\ int rpretation f the exce ·i ve ce!ebra
ti n rule Lh t for ids praying on the fiel<l. The ne\ rule 
call for a I - •, ard penalty ir a pl:! er kneel in prayer 
following a touch<lown. The:! rule is inten<.leu to curb 
e ces: l\e ·elebr,uion: by player follo\ ing big pla ·. 
e, ·css1\c iaunting. anu unnc:ce sary -,hm ing off. 

Pro Footba ll: How,wn. I oking for a\\ :iy 10 keep 
1h1.: Oikr, :mu ~tro . ,llllulJ learn from Cle,1c'!Jnu 1h.11 
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ven a .. sin tax·· will not prcveni te:11m, from mo ing. 
drowns· owner Art od II \ ill move hi~ team lO 

Baltim re despite 71 % of the v te lOtJI being: in favor of 
a county lax on alcohol and tobacco products to renovate 
Cleveland tadium. De pite approval of the tax. Model I 
still could not pass on the tu rative deal from Baltimore. 

Jerr Jones councersue the FL in response to the 
$300 million law uit filed by NFL Properties. Jone and 
the Cowboy eek $200 million in actual damage 
(trebled under federal antitru t laws plus $150MM in 
punitive damages). If Jone wins, individual NFL ream 
would have the right to license club trademarks and logo 
and determine the apparel and mark worn by player and 
coache , which might lead to American arenas {and 
player ?) looking more like European arena . 

Pro Basketball: BA player kept their union and 
the NBA will keep its fee. The BA Players Association 
voted to not di olve the union de pite upport for 
dissolution from Michael Jordan and Patrick Ewing. 
However. . S. District Court Judge Hubert L. Will ruled 
that super station WG and the Chicago Bull will be 
required to pay a ee to the NBA for telecasting the Bulls 
games into the national market. The fee ($1.2M for 
1994-95) will be computed under a formula set by the 
court. The court ruled that the Bull and WO would be 

':>le to pay lower fees than the fees sought by the BA. 
The court stated that the NBA already received enough 
(over $2MM a year) in copyright payments and decided 
that the Bulls and WG hould pay the NBA only half of 
the revenue from broadcast outside of the Chicago area 
about $40.000 per game rather than the over $100.000 
per game oughc by the NBA. 

Weekend Warriors Beware: II you plaintiffs' 
lawyers looking to enter the sports field, take note: 

After two appeal including one to the ew Jersey 
Supreme Court. ''fonner friends' settled their law uit 
resulting from injuries in a ' recreational sport''. The 
plaintiff alleged thac he suffered tom ligaments when the 
defendant slid into home during their weekly pickup 
oftball game. · He never even came over and said he 

was on-y." complained the plaintiff. After the Supreme 
Court sent the appeal back for a new trial, the parties 
settled the lawsuit for $22.000. So who need to repre
sent professional athlete ? 

The California Supreme Court threw out a 
plaintiff' case, who ued after her hand-was tepped on 
during a touch-football game held at half time at a Super 
Bowl party. The plaintiff' . linle finger\ a. amputated 
after three unsuccessful operation • . In di •missing the 
~ase, the coun wrote: ·'In tlie heat of a11 active ·poning 
.;vent like baseball or football. a participant· nonnal 
energetic conduct often includes accidenrally carelc. s 
behavior. Lawsuit are appropriate 011l y if the participant 
in1entionall injures another pbyer or engages in conduct 
that is ~o reckle., ., a~ IO he tell ally. outside thi.: range of the 

ordinary activity invol ed in the ·port. 
Howe er. the Wiscon in Supreme Court ruled that 

damages can e awarded even r r negligence. A jury 
verdict wa upheld for u plaintiff who injured hi leg after 
colliding wich the ther team 's goalie . The goalie 
allegedly wa "a fiercely competitive guy and \ a 
willing lo take ome ri. k in order to win the game." 
complained the plaintiff. Quoting an lllinoi court. the 
Wi con in court aid· ome of the re rraim of civiliza
tion mu. t accompany e ery athlete omo the playing 
field.' 

A Connecticut superior court sugge red that 
different sports need different legal randards. In a suit by 
a softball player against a fellow player who allegedly 
"submarined" a ball at him while he was sliding into 
econd base, the coun , in not dismi sing the case. ruled 

that" ofcball players may have broad right to sue 
becau e the game isn't a contact sport, and people aren't 
expecting rough play." 

Who are the expens anywa ? In a ebra ka case a 
lawyer hired a habitual pickup basketball player co testify 
as an expert wimes . The plaintiff claimed he wa shoved 
backward by another player during a lunch time basket
ball al the local YMCA, and that he suffered fractures in 
both wriscs when he reached backwards to break hi fall. 
The ebraska Supreme Court agreed with the defendant s 
attorney in questioning the qualifications of the 'expert 
wimess" and excluded hi testimony. 

(The above items were taken from a Wall Street 
Journal Article of June 23. l995.) 

I L: Texas public chool students will have a new 
no-pass no-play fonnaL for the 1995-96 chool year and 
local chool di trices and school boards will have more 
control and freedom in the way they operate high school 
athletics. In Senate Bill I, legi lators reduced the suspen
sion period for failing tudents from six weeks to three 
weeks and al o allow no-pass no-play ca ualties 10 

continue working oul with their team. After sitting out 3 
weeks, failing students can return, provided they regain 
their eligible tatu . Grades of 70 and above will continue 
as passing marks and grades below 70 will be failing 
scores. 

Got a complaint against the UlL? If so. file suit and 
get an injunction . The West Brook Booster Cub ought an 
injunction ordering the replay of the final 2 minutes and 
32 econd. of the game between West-Brook and Katy. 
Folio\ ing the ejection of their starting quarterback. West
Brook lo I a fumble by their backup quanerback that was 
recovered in the end zone for a 31-28 Kar win. The 
tarting quarterba k was ejected from the game and West

Brook was hit with 1w un pon.smanlike conduct penaJ
ties. We ·t Brook contended that folio, ing a r vie, of the 
game films. the:- ,hould ha been assessed only one 

Cu111i1111ed P. 30 
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SONG RIGHTS: LEGAL ASPECTS OF SONG WRITING 
by Roben R. C.mer. Jr .. Attorney at Law 

op rights 
Work for Hire 
Ro aJti 
Infringement 

In estor 
dvances 

Record Contracts 
Mu ic Lawyer 

B d R view 
Mechanicals 

Bus in true tu re 
Publi hin° Contracts 

nd More!!!! 
Song Rights: Legal spects of Songwriting is a 98 page oft-bound primer on these and other legal is ues 
facing ongv riters. written in plain language and with a ense of humor. 

Robert Carter r presents musician , performers, and ongwriter of every genre as well as independent record 
labels, publi hing companies. managers studio , and others in the music indu try. He is the president of the 

ustin Songwriters Group a past board member of ustln Lawyers and Accountants for the Arts, and a 
Council member of the Entenainrnent & Sports Law Section of the Stace Bar of Texas. He currently serves on 
the Education Committee of Ani ts Legal and ccounting s i tance of u tin and the Planning Cornminee 
of the State Bar of Texa eminar on the Legal pects of the Mu ic Industry. He is an djunct Profe sor of 
Entertainment La\ t St. Cary' Law School. fonner Brief mg ttomey for the Texas Supreme Court. and 
an Honors Graduate of both che niver iry ofTexa and 1he UT Law chool, Mr.Carter has been in private 
practice ·ince 1982. Hi anicle on music law appear in monthly new letter and magazine throughout 
Texas. He is a frequent ~peak.er ac ani t eminar . 

ORD R FORM 

Please end me __ copy(ies) of ong Right : Legal spects of Son0 writing@ $ t 1.50 each, 

(include hipping, handling and applicable ale tax). 

ail book() t0: _________________ _ ___ _ _____ _ 

Total amount enclo ed _______ . (Make checks payable to Robert Carter). 

Send payment and Order Form to: Robert Carter 
PO Box 19300: o. 172 
u tin,~ xas 7 760-9300 

From P. 29 
unsponsmanlike conduct penalty and thu avoid a 
ituarion where they wound up on their own three yard 

line (follO\ ing which Lhe fumble occurred). IL regula
tfon forbid team, from prore ting official · ruling after 
game. Kary went on to beat Con ers Judson in the Cla ·: 

Division [ ·emifinul. 
Mi ·: .. ir Mc air" a moniker u ed b) Homaon 

. I draft choice tevc le ai rl \ as ~ought to be 
hcen ed with 1he L:. . Depanmenc of Patent and 
Trademark: by three employee~ fa :1n Diego tclt:vision 
. tali n. In denying he registration. the Department du.I 
not huy lhe trio', "\,illi11gm:),~ to\ ork \ ith [ le air]"° 111 

the Ul>C or hil> name. lLhuugh tht: iril appurentl) \\\!ft: 

1h1: !ir~l 10 Iii· :111 .1ppl1c1111111 111 rcgi~tl!r ··,\11 \.k 1 air". hy 

denying the pplication Mc air thu did not lo e the 
commercial rights to the nickname used during !tis 
ollege career. 

nd finally. i there anyone in Texas who will 
ju cify the mega deul contracts for Shaq and the relati e 
lack of commercial endor ements for Hakeem Olajuwon'? 
If ·o. contact r. Ralph Green, executive vice president 
of Burakaat Holdings Ltd . in Houston. r. Greene . 
Ola ju\ on·.-marketing re pre entali e, hope that addi
tional deal · \ ii I follow the repeat MVP performance by 

'Hakeem in the B tinals. Sha4· · deal with companies 
: ui.:h as Reeb k International Ltd .. and Peps,. are 
lamdunks compar ·<l to the t:ndorsement deal made b 

Hak1:c111. 



30 

ENTERTAINMENT & SPORTS LAW SECTION 
of the STATE BAR of TEXAS 

MEMBERSHIP APPLICATION 

The Entertainment & Sports Law Section of Lhe State Bar of Texas was formed in 1989 and currently ha 
over 600 members. The Section is directed at lawyers who devote a ponion of their practice to entertainment and/ 
or Sports law and seeks to educate its members on recent developments in entertainment and sport law. Member
ship in tbe Section i al o available to non-lawy ers who have an interest in entenainment and ports law. 

The ·'Entertainment & Sports Law Journal" published three times a year by the Section, contains articles and 
information of professionaJ and academic intere st relating to entertainment , sports intellectual property. art and 
other related areas. The Section also conducts seminars of general interest ro its members. Membership in the 
Section is from June I to May 31. 

To join the Entertainment & Sports Law Section, complete the infonna tion below and forward it with a check 
in the amount of $20 .00 (made payable to ENTERTAINMENT & SPORTS LAW SECTIO ) to Steven Ellinger 
Treasurer 3501 West Alabama Suite 201 Hous ton, Texas 77027 . 

NAME: ____ __ ___ __ ______ _ ___ _ _ 

ADDRESS: _________ _ ___________ _ 

BAR CARD NO: ____________ _ 

The 
Texas Entertainment and 

Sports Law Journal 
is now accepting 

Advertisements! 
For information on getting 

Your Ad 
in the Journal 

contact Julie Cadarette Advertising Coordinator at 

(713) 961-1718 
Ad Rate. are : I /8 page: $50 .00 : I /4 page : $ I 00.00: I /"2 page : $ 150.00: 3/4 page : 175.00 and Full page: S:W0.00. 



Calendar Of Events 

February 22-23 1996 -
First nnual Conference on Tmeraccive Sport . lark Hopkin lntercontinencal, an Franci co, C . 
Reservation·: 00 647-7600 Fax (-12) 421-73_5 

larch 16, 1996 -
Mark your calendar. March 16, l 996 for the rion' next eminar, entitled. 
"L gal pects of The Ememunment [ndu cry." The eminar will once again be held in Austin in 

31 

conjuction with the L0th nniver ary of S ulh by Southwest. [u ic Iedia Conference to be held during 
the week of March - l 7, l 996. 

larch 16, 1996 -
The next meeting of the Entertainment and Sports Law Section Council. 

June 18-21, 1996 -
State Bar s ociation Convention. Dallas, Texas. 

June 20, 1996 -
nnual Section eeting. 

Student Writing Contest 

The editor of the TEXAS ENTERT 1 lE T D SPORTS L W JO AL ("Journal") are eek.ing articles 
relating to portS and entertajnment law issue of interest to the Entertainment and SportS law Section s approxi
mate! ix hundred members. ny intere ted cudent or faculty member i invited to ubmit original anicles to u 
for con ideration and po ible publication. 

e are ·pon oring an annual writing contest for rudent currently enrolled in Texa · la chool for the best 
anicle on a port or enrenajnment law topic. The winning rudent' article will be publi hed in the journal. In 
addition. the rudem may atten either the annual Texa entertainmenr law or ports law eminar without paying 
the regi lratioo fee, and the rudem·- article wiU be included in the appropriate eminar material . 

Thi · come t i de igned to stimulate rudenr intere t in the rapidly developing field of ports and entertainment 
law and to enable student contribution to the publi hed legal literature in the e areas All thoughtful and well 
,; rinen rudenc article will be con idered or publication in rhe JoumaL Although only one rudent anicle will be 
elected a the conte t winner. the Journal may choo e to publi h more than one tudenc un icle to fulfill our 

mission of providing current practical nd cholarly literature to Texa practitioners. 
All faculty and student anicles hould be ubmitced co me at the addre below and conform to the following 

0 eneral 0 uidelines. Length: no m re than thirty, typewritten double- pa ed page , excluding footnotes. Footnotes 
mu t be concise, placed at the end f the article, and in Harvard ''Blue Book" or Texa Law Review 'Green Book" 
form. Form: typewritten. double- paced on -1/2" X I l" paper and -ubrnitted in triplicate with a diskette. Authors 
of accepted article mu t upply a brief 5 words or less) biographical ketch that \! ill appear in connection with 
their article. 

The next Journal publication date i during the spring of 19 6. 11 articles ubmitted will be con idered for 
publication. 

Student ankles ·ubmicted for the ri11ng come ·t must be re ei ed by me no later than June I, t996. The Journal 
will be pub Ii hed three times a year. and all other article · ma_ be ·ubmiued at any time. Due to the editors· time 
con trnint . no ignific;i.nt editing likel, \ ill bt! done on publi:hetl.arri ·le . . 

I look fon ard-t receiving a111l:les fr 111 ou ;i.nu your ·1udenr. [f you h:l e :in que·Lion concerning the 
conte tor an, ocher ma1ter. plt:a e call ~latthew J. lillen. Profes or f Law and rticles Editor. Te.ta · Entertain
ment & p rts aw Joum;i.l. at 71 - I Ci-t6-I, -1-- • 



Legal Aspects Of The Entertainment Industry 
aturday March 16 1996 • ustin • Raddi on Town Lake 

T11e Section has a gre:11 program linl!d up for I.he 6th nnual Emertainment u, eminnr. The emin:1t. entitled ~Legnl Aspects of lhe 
Entert:iinmcnt lnduscry'', is fonnal!ed co provide concurrent presen1.:1rions in uch re:1 as multimedia. music. televi ion. copyright. and lax 
planning. The program Includes presenmtion by Lois J. Scali, a partner in the l o ngeles law finn of lrell & Manelln. Robert teinberg, 
also a p:inner in lrell lanella. and lex Aben. Direcmr of Business ffairs and General Counsel of Stnrwave Corporation. i ts. Scali 
peci lizes in entertainment and intellectual property transnctional work in tele i ion. film. multimedia and music. With the emergence of 

the multimedia industry, much of Ms. Scali' work focuse on the convergence of ~ncertainmen1 media and technology. Mr. Steinberg 
represent a variety of high-technology companies. including companie in I.he multimedia indusu-y such :is Packard Bell. Disney, and Tunes 

lirror. Mr. Aben has served iJS Director of Business Affairs at Orion Picr:ures and as s ociate General Counsel al Warner Bros. Also 
fearured will be Don Pas man, aulhor of lhe current best-selling book entilled. "All You Need To Know About Toe Music Busines ." Mr. 
Pas mn will mlk about current trend in record deals with independent and major labels. 

The seminar will once again be held at I.he Raddison Town Lake in ustin. The seminar is cheduled for Saturday. Marcb L6, 1996 and as 
in previous ye.ars will oincide with I.he SXSW. Members are encouraged 10 make e:1tly reservations! The Registration Fee is still only 
S 1 ·o. The eminar i expected to be one of the best program in lhe fine line of programs put together by program coordinator Mike 
Tolleson. If you have any questions, please feel free co cnll the Staie Bnr ofTexas. Professional Development Office ac (800) 204--2222. 

:0 M • Registration T Plannin For Entertainers 

8:"S . r -Moderator/Welcomin Remar 

Mile Tolleson, 1isri11. Institute Director. Attorney at Law 

9:00 A.\l • oncurreot ions • 

Multimedia:. egotiaring Development and Publishing Deals. 

Lois J. Scali. Los ngeles. lrell and Manellu 

Roben Steinberg. Los A,rgeles. Ire II and Manella 

Musi Biz JOI: An Overview of the Industry 

Ernie Gammage. 1mi11. Pre ·ident, Gambini Global 

11:00 A..\I • Break -

11: 15 A,\ I • oncurrenl e · ion -

Televisiorr Program Producrion & Distribution: 

The Barney Story 

Su an Benton Bruning. Richardson. Counsel, The Lyons 

Group 

Copyn"ght and Trademark Basics/or the \,Ju.sic Jndusrry 

Shannon T. Vale, Austin. Arnold. Whjte & Durkee. 

Tax Plan11ing for Errrertainers 

Gregory . larishak. Dallas. Certified Public Accoun1an1 

12: 15 P!\-1 • Luncb - (on your own 

1 :30 P I - ~lcquisitio11 of Motio11 Picture Right$ In literary Works 

a11d Life tories 

F. Richard Pappas. Aristin, Attorney at Law 

TATEB ROFTE 
P.O. B 124 7, Capitol tation 
Austin Te:<a 78711 

Gregory Marishak. Dallas, Certified Public Accountant 

natomy of a ongwriter greement 

Roben R. Cnner. Jr.. u tin. Attorney a1 Law 

2:30 PM - Concurrent ions• 

C1~rrent Tre11ds in Record .Deals ~ ith Independent a11d 

.Wojor Labels 

Donald . Passman. Hollywood. 

Gang. Tyre, Ramer & Brown 

Cyberspace Entenainment: Doing Business on the 

lrrternet 

lex lben. BeUvue. Director of Business ffairs and 

General Coun el. Starwave Coll). 

Emertainment UJigalio11: Send lawyers, Guns arrd 

,Woney 

Lawrence A. Waks, Au tin. Sutherland. A bill 

Brennan 

3:J0 PM • Break 

3:45 PM - Wack egotiario11 of a Songwriter/Publisher Deal 

1even Winogradsky. Granada Hills, President 
The Winogrodsky Company, 
Jeff Brabec, Lo ngeles, Vice President, Business 

ffairs, Chry alis Music. 

5:00 PM• Alourn • 
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